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Duties and Liabilities of Bank 
Directors 


By ROBERT R. BATTON* 


The duties and liabilities of a bank director fall into two 
classes—those set forth in the statutes, and those imposed by 
common law arising from the fiduciary nature of the relation- 
ship of the bank directors to their stockholders and depositors. 
This fiduciary relationship exists because banks are considered 
to be quasi-public institutions. Hence their directors are sub- 
jected to a somewhat higher degree of responsibility than di- 
rectors of most other types of corporations. 


With reference to their statutory duties and liabilities, there 
is the over-all duty to manage the affairs of the bank directly 
or through duly appointed officers in a careful and prudent 
manner. For example, in the case of national banks, Section 
5239 of the United States Revised Statutes (12 U.S.C. 93) 
provides that if any director knowingly violates, or knowingly 
permits any officer or agent of the bank to violate, any pro- 
vision of the National Bank Act, the director will be personally 
liable for all damages which the bank or any stockhoder, or any 
other person, may sustain as a result of such violation. Section 
22 (f) of the Federal Reserve Act (12 U.S.C. 503) contains 
a similar provision applicable to directors of all member banks. 
EDITOR’S NOTE: This article is reprinted with the permission of the editors of AUDIT- 
GRAM, Chicago, Ill. 


* Robert R. Batton, Partner, Batton, Harker and Rauch, Marion, Indiana, is chairman 
of the board of The First National Bank in Marion. He was formerly a member of 
the board of the National Bank & Trust Company, South Bend, Indiana, and of The 
First National Bank, Kokomo, Indiana. For seven years, Mr. Batton served as chair- 
man of the Indiana Commission for Financial Institutions. In this article Mr. Batton 
exasnines the statutory duties and liabilities of the bank director, pointing out that FDIC 
investigations and prosecutions have become increasingly. vigorous, and urging that the 
sere —_ gaa himself and his bank against suits for negligence through adequate 
intern: ntrols. 
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The interpretation of these statutes has inevitably led to 
considerable litigation as to what constitutes sufficient knowl- 
edge, how far the directors may rely on the bank’s staff, whether 
a director may escape liability by refusing or neglecting to 
participate in board meetings, and many other interesting 
questions. 

I believe that the statutory provisions which are most likely 
to involve director liability are those dealing with real estate 
loans and excess loans to any one borrower. There are also 
important provisions about such matters as dividends, under- 
writing securities, making adequate examinations, issuing 
false statements, and making loans to bank officers. 

On the question of excess loans to one borrower, to mention 
one specific situation, it has been held that directors of a na- 
tional bank are liable not only for the portion of any loan 
in excess of the legal limit, but for the entire amount of the 
loan (Corsicana National Bank v. Johnson, 251 U. S. 68). 
Although the law and regulations are not entirely clear, it 
appears that the only safe way to eliminate directors’ liability 
on an excess loan is to have it paid off in full as soon as possible. 

The common law duties of a bank director are clearly de- 
fined in the following excerpt from a Federal case on this sub- 
ject decided in 1907: 


“(1) Directors are charged with the duty of reasonable 
supervision over the affairs of the bank. It is their duty to 
use ordinary diligence in ascertaining the condition of its busi- 
ness, and to exercise reasonable control and supervision over 
its affairs. (2) They are not insurers or guarantors of the 
fidelity and proper conduct of the executive officers of the bank, 
and they are not responsible for losses resulting from their 
wrongful acts or omissions, provided they have exercised or- 
dinary care in the discharge of. their own duties as directors. 


“(3) Ordinary care in this matter as in other departments 
of the law, means that degree of care which ordinarily prudent 
and diligent men would exercise under similar circumstances. 
(4) The degree of care required further depends upon the 
subject to which it is to be applied, and each case must be deter- 
mined in view of all the circumstances. 
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“(5) If nothing has come to their knowledge to awaken 
suspicion that something is going wrong, ordinary attention to 
the affairs of the institution is sufficient. If, upon the other 
hand, directors know, or by the exercise of ordinary care should 
have known, any facts which would awaken suspicion and put 
a prudent man on his guard, then a degree of care commen- 
surate with the evil to be avoided is required, and a want of 
that care makes them responsible. Directors cannot, in justice 
to those who deal with the bank, shut their eyes to what is 
going on around them. 

“(6) Directors are not expected to watch the routine of 
every day’s business, but they ought to have a general knowl- 
edge of the manner in which the bank’s business is conducted, 
and upon what securities its larger lines of credit are given, 
and generally to know of and give direction to the important 
and general affairs of the bank. (7) It is incumbent upon 
bank directors in the exercise of ordinary prudence, and as a 
part of their duty of general supervision, to cause an examina- 
tion of the condition and resources of the bank to be made 
with reasonable frequency.” (Rankin v. Cooper, 149 F. 
1010). 


NO FIGUREHEAD 


You will note that there is a certain overlapping of statu- 
tory and common law duties, but taken together it is obvious 
that a bank director must be considerably more than a mere 
figurehead. On the other hand, the courts have recognized 
that most bank directors are busy men who can spend only 
a limited amount of time on bank matters and who have usually 
been chosen because of their achievements in other fields. 

In the case of Robinson v. Hall, 68. F.222, it was stated 
that the courts:“‘are under perplexing restraint lest they should, 
by severity in their rulings make directorships repulsive to the 
class of men whose services are most needed, or by laxity in 
dealing with glaring negligence render worthless the super- 
vision of directors over national banks and leave these institu- 
tions a prey to dishonest executive officers.” There is an in- 
teresting opinion along these lines by the United State Su- 
preme Court ini the case of Briggs v. Spaulding, 141 U.S. 
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182. In other words, the courts have adopted what might be 
called a rule of reason in imposing liabilities on bank directors. 


‘HONORARY’ BASIS 


I believe that everyone connected with the banking business 
recognizes that the directors of a bank do have very important 
responsibilities for the proper management of the institution. 
This was not always the case, especially among bank directors 
themselves. There was a period back in the 20’s when bank 
charters were being granted, more or less promiscuously and 
largly on a political basis. 

Undoubtedly, large numbers of the directors of banks had 
no real conception of their duties and responsibilities, but re- 
garded their directorship largely as an honorary matter carry- 
ing some measure of social] distinction in the community Thou- 
sands of these people had a rude awakening from this idea in 
the period from 1925, when our bank troubles may be said 
to have started, until 1983 with the reorganization of many of 
our banks which were not permitted to open on an unrestricted 
basis after the Holiday. 


FEW PROSECUTIONS 


I call your attention, however, to the fact that the records 
show that in only a few cases out of the hundreds of banks 
which failed in that period, was there any attempt made to 
enforce the financial responsibility of the directors for misfeas- 
ances or negligence. This was probably due to the fact that the 
responsibility for bringing such suits against directors was 
not in any official body under the law as it then stood. It was, 
generally speaking, a matter for a representative suit brought 
by a group of creditors or shareholders of the bank acting in 
a representative capacity for all others similarly situated. 


DIFFERENT PICTURE TODAY 


This situation is altogether different now. Under its right 
of subrogation, the Federal Deposit Insurance Corporation 
has taken the position that its duty is to bring such actions and to 
see that they are vigorously prosecuted. Of course, as a result 
of this attitude; even though there have been comparatively few 
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bank failures since 1933, the FDIC has recovered millions of 
dollars from directors of closed banks, almost all of which were 
closed because of defalcations or embezzlements by the banks’ 
officers and employees in amounts greatly exceeding the insur- 
ance or surety bond carried by the bank. 

Since nearly all of our banks now have their deposits in- 
sured by the FDIC, the directors of a closed bank may expect 
a most careful and painstaking investigation into whether or 
not any misfeasance or negligence on their part was responsible 
for the failure of the institution. Should this investigation be 
determined in the affirmative, proper action will be taken in 
the courts to recover, to the fullest possible extent, the pecuniary 
liability arising therefrom. 

I do no want to imply that membership on a bank’s board 
of directors is necessarily a hazardous occupation. That de- 
pends entirely on how well the directors understand their duties 
and responsibilities and then how well those duties and re- 
sponsibilities are discharged by the individual director acting as 
a member of the board. 

This brings us directly to the principal question to be con- 
sidered. What are the duties and responsibilities of a bank 
director with reference to the maintenance of internal controls 
and safeguards, which may be reasonably expected to prevent 
embezzlements in his institution? 

It seems to me that the very posing of the question furnishes 
the answer. It would seem almost axiomatic that the primary 
responsibility for safeguarding depositors’ funds and the in- 
vestments of the bank’s shareholders lies with the board of di- 
rectors, as the top managerial authority in the bank. 


It is not enough for the directors to assure themselves that 
the bank is carrying adequate insurance or bond coverage to 
protect against embezzlements. Experience has shown that 
in every case where a defalcation or embezzlement has caused 
the failure of the institution, the defalcations or embezzlements 
have always exceeded, by many thousands of dollars, the total 
amount of insurance or bond coverage. 


However, even when defalcations and embezzlements have 
not resulted in a bank failure, they always result in serious 
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embarrassment to the management of the bank and the members 
of the board of directors. ‘They also cause a loss of business and 
prestige to the bank, which in many cases are not recovered 
except over a long period of years. 


CAREFUL EXAMINATIONS 


Because of this situation a bank director may very well 
ask himself, officers of the bank, and the supervisory authority 
as represented by the examiners who examine his bank, “What 
can we do to be saved?” 

Fortunately, the examinations of our banks are being sup- 
plemented by a careful scrutiny of our internal audit and con- 
trol devices. The purpose of this is to form the basis of recom- 
mendations by the supervisory authority for improvement in 
our controls, where they are found to be inadequate. About 
a year and a half ago, the office of the Comptroller of the Cur- 
rency added two pages to its form of examination report. 
These pages are devoted entirely to an evaluation by the ex- 
aminers of internal controls. State supervisory authorities 
have followed much the same procedure, differing only in for- 
mat and administrative detail. 


NEED ‘YES’ ANSWERS 


I find by comparison of these questionnaires that they are 
for all practical purposes identical and cover substantially the 
same fields with reference to the bank’s internal controls. I 
believe that if all of the primary questions are answered in the 
affirmative, any member of a bank’s board of directors can 
feel that the internal controls and safeguards against defalca- 
tions and embezzlements in his bank are adequate. Of course, 
with reference to those questions which are answered in the ne- 
gative, the director will have to be guided by the examiner’s 
comment as to whether or not the particular control should be 
put into effect. 

For example, in a recent bank examination a question under 
the heading “Cash,” reads: “Is vault cash under dual control?” 
The answer was in the negative. But under that question 
there appears a subsidiary question: “If not, does the ex- 
aminer consider that the safeguards used by the bank are 
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reasonably adequate?” This question was answered in the 
affirmative. Again, under the heading “Due From Banks,” 
a question reads: “Are statements of bank accounts with other 
banks reconciled by the auditor or another employee (who 
should not be the general ledger bookkeeper) who has no 
authority to draw against those accounts?” The answer was 
in the negative, but again there was a subsidiary question. “If 
answer is negative, is the verification considered adequately 
protective?’ ‘The answer to this question was in the affirma- 
tive. 

These were the only questions on the form which were pri- 
marily answered in the negative and with the answer to the 
subsidiary question in the affirmative in each case, the bank’s 
board was content, except that when the examination report 
was presented, some pretty sharp questions were asked of the 
senior officers by members of the board with reference to those 
two primary questions which were answered in the negative. 


THREE FOLD AIM 


Of course, it is immediately apparent that the effect of 
this new portion of the examination of banks is three-fold. 
First, it really informs the board of directors of the bank how 
effective the supervisory authority regards the internal con- 
trols exercised by the bank. Second, it puts the members of 
the board on notice as to particular controls which the super- 
visory authority recommends and which are not in effect. Third, 
it would furnish very good evidence in a lawsuit—either for or 
against the directors—as to any negligence on their part in 
the event of a defalcation. 

I strongly recommend that the valuation of your internal 
controls made at your last examination be brought specifically 
and directly to the attention of your board of directors, and that 
any recommendation for improvement made by the supervisory 
authority be placed into effect at the earliest possible moment. 
This action will make any member of your board feel secure 
as far as his responsibility for your internal controls is con- 
cerned. 





The Federal Income Tax Liabilities 
of Holders of Mortgages on Land 


By LESTER R. RUSOFF* 


This article deals with the federal income tax liabilities 
incurred by the holder of mortgages in respect to various 
transactions relating to the land or the debt. 


EFFECT OF FORECLOSURE ON THE TAX 
LIABILITY OF A MORTGAGEE 


The mortgagee may realize a deductible loss on foreclosure. 
If the property is bid in for less than the amount of the debt 
and the excess is uncollectible, the mortgagee may treat the 
excess as a bad debt deductible under Section 166. The ex- 
cess may be treated as uncollectible at the time of the fore- 
closure sale, if the mortgagor then has no other assets from 
which it can be collected.? Otherwise the excess may not be 
deducted as of that time because the foreclosure alone does not 
conclusively establish the uncollectibility of the debt.* The 
excess does, however, become uncollectible for this purpose 
when the period for getting a deficiency judgment has ex- 
pired.* 

When the period for redemption has expired a mortgagee 
who bid in the property may also deduct a loss to the extent 
that the fair market value of the property is less than the 
EDITOR’S NOTE: This article is reprinted with the permission of the editors of the 
BUFFALO LAW REVIEW, Buffalo, N. Y. 

“Associate Professor of Law, University of Toledo, College of Law. 


1 Doris D. Havemeyer, 45 B. T. A. 329 (1941); William C. Heinemann & Co., 40 B. T. A. 
1090 (1989); Henry N. Brawner Estate, 36 B. T. A. 884 (1987); U.S. Treas. Reg. 118, 
$89.23 (k)-3 (1958); G. C. M. 19578, 1988-1 Cum. Buy. 214. 


2 William C. Heinemann & Co., 40 B. T. A. 1090 (1939). 


8 Arthur Berenson, 39 B. T. A. 77 (1989), affirmed without opinion, 118 F.2d 118 
(2d Cir. 1940). 


4G. C. M. 19573, 1938-1 Cum. But. 214. 

The older cases also raised questions as to when the mortgagee had sufficiently as- 

certained the debt and charged it off. Malden Trust Co. v. Commissioner, 110 F.2d 751 
(Ist Cir. 1940), affirming 39 B. T. A. 190 (1989); Brown v. U. S., 95 F.2d 487 (8rd Cir. 

1988), reversing 19 F. Supp. 825 (E. D. Penn. 1937); since the revision of §23(k) by 

= oy Revenue Act, such questions have not arisen. U. S. Treas. Reg. 118, §39.23 (k) -1 
1953). 





EE 








THE BANKING LAW JOURNAL 9 


amount of the obligations of the debtor representing capital 
or interest taxed to the mortgagee, bid in on the property.° 
Several difficulties lie in the way of allowance of the loss. Us- 
ually no loss is realized on the purchase of property.’ Here, 
however, the mortgagee may be said not merely to have pur- 
chased property but to have exchanged obligations of the 
debtor for the property. An exchange may give rise to a de- 
ductible loss. Also, under the holding in Helvering v. Mid- 
land Mutual Life Insurance Co.,’ it was awkward to acknow!l- 
edge for tax purposes the fact that the fair market value of the 
property might be less than the face amount of the obligations 
bid for it. That case was distinguished on the ground that it had 
not dealt with Section 29.28(k)-8 of Regulations 111.° Re- 
peated re-enactment of the statute was held to give that regula- 
tion the force of law® Perhaps another factor was simple an- 
tagonism for the result of the Midland Mutual case. 

The Midland Mutual case held that if a mortgagee who is 
on the cash basis buys the mortgaged property at the foreclosure 
sale, on a bid equal to the sum of the principal debt and the 
accrued interest, it realizes taxable income to the extent of the 
accrued interest. The taxpayer had offered evidence to the 
effect that the fair market value of the property was less than 
the amount of the debt, but the Board of Tax Appeals con- 
sidered that point immaterial and therefore made no finding 
of fact in respect to it. The arguments adopted by the Su- 
preme Court were as follows: 


1. The statute taxing “interest” received by insurance 
companies spoke broadly and should be so construed. Or we 
might say that ambiguous tax statutes are to be construed 
against taxpayers contrary to the earlier approach of Gould v. 


Gould.” 


5 Hadley Falls Trust Co. v. U. S., 110 F.2d -887 (Ist Cir. 1940).. See Malden Trust Co. 
v. Commissioner, 110 F.2d 751 (1st Cir. 1940), affirming $9 B. T. A. 190 (1939); U. S. 
Treas. Reg. 118, §39.28(k)-3 (1958); I. T. $121, 1987-2 Cum. Bux. 138; I. T. 3159, 
1938-1 Cum. Buu. 188; G. C. M. 19573, 1938-1 Cum. Bui. 214. 


6 Palmer v. Commissioner, 302 U. S. 68, 69 (1937). 

7300 U. S. 216 (1937). 

8 Now § 39.28(k)-3 of Regulations 118. 

® Hadley Falls Trust Co. v. U. S., 110 F.2d 887, 891, 892, (Ist Cir. 1940). 
10 245 U.S. 151, 153 (1917). 
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2. Theoretically the purchase at a bid equalling principal 
and interest paid and discharged the debt giving the mortgagor 
a deduction for interest paid and resulting in taxable income 
to the mortgagee. 

Assuming that the purchase discharged the debt, it did not 
necessarily follow that the debtor should be treated for tax 
purposes as having paid the debt or the creditor as having 
received it. The problem is really one of policy. 


8. The taxpayer considered the protection of a high re- 
demption price worth the discharge of the interest debt. 


4. Administration of the tax law would be burdened un- 
duly by taking account of the fair market value of the prop- 
erty. 

This argument was weakened, if not defeated, by the fact 
that the Treasury Department itself in Section 29.23(k)-3 
of Regulations 111 had provided for consideration of fair mar- 
ket value in the determination of the tax liabilities of a mort- 
gagee who bid in property at a foreclosure sale.” 


5. The taxpayer itself voluntarily made its bid and by its 
practice of bidding principal and interest may have deterred 
others from making bids which would have paid at least part 
of the interest. 


As Justice McReynolds said in his dissenting opinion in 
the Midland Mutual case, “Like imaginary ‘receipts’ of in- 
terest often repeated and similarly burdened would hasten 
bankruptcy.” Although there is no conclusive subsequent 
case, Justice McReynolds’ view seems likely to prevail in the 
future. The Eighth Circuit had earlier adopted the approach 
of the Midland Mutual case.” 

The Midland Mutual case was followed by the Board of 
Tax Appeals."* The Sixth Circuit, however, refused to follow 
the Midland Mutual case where the taxpayer was not an in- 
surance company.” It distinguished that case chiefly on the 


11 Hadley Falls Trust Co. v. U. S., 110 F.2d 887, 892 (1st Cir. 1940). 
12 At page 227. 


13 Helvering v. Missouri State Life Insurance Co., 78 F.2d 778 (8th Cir. 1984), re- 
versing 29 B. T. A. 401 (1933). 

14 Clarkson Coal Co., 46 B. T. A. 688 (1942); T. Eugene Piper, 45 B. T. A. 280 (1941). 
13 Nichols v. Commissioner, 141 F.3d 870 (6th Cir. 1944), reversing 1 T. C. $28° (1942). 
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ground that it had dealt with an insurance company, to the 
transactions of which Section 29.28(k)-8 of Regulations 111 
was inapplicable. The Nichols case indicates that at least in 
the Sixth Circuit a mortgagee other than an insurance com- 
pany need not fear the result of the Midland Mutual case. 
The difficulty is that insurance companies invest heavily in 
mortgages. If we have another depression and widespread 
foreclosure of mortgages, the Midland Mutual case may cause 
headaches. The writer’s understanding is, however, that in 
periods of depression when redemption is unlikely to occur 
insurance companies do not include unpaid interest in the bid 
price. 

Even if the Midland Mutual case is not followed, a mort- 
gagee bidding in property at a foreclosure sale may realize 
taxable income if the fair market value of the property ex- 
ceeds the mortgagee’s basis for the obligations credited against 
his bid.** 

If the Midland Mutual case stands, a cash basis mortgagor 
may deduct the interest which under that case is taxed to the 


mortgagee."’ Thus the unreality of that case is further demon- 
strated. 
PAYMENTS BY A MORTGAGOR AFTER 


FORECLOSURE 


Even after foreclosure of a mortgage and expiration of 
the right of redemption, transactions relating to the debt may 
have tax consequences for the mortgagee. If the mortgagor 
pays additional amounts to discharge his liability on the debt, 
such payments would reduce the loss or bad debt deduction of 


_ the mortgagee, or constitute income to him if he had already de- 


ducted such a loss. 


MORTGAGEE’S ACCEPTANCE OF VOLUNTARY 
TRANSFER FROM MORTGAGOR 


The problem then arises as to the tax consequences to a 


16 Humphrey v. Commissioner, 162 F.2d 853 (5th Cir. 1947), cert. denied 382 U. S. 817 
(1947); Commissioner v. West Production Co., 121 F.2d 9 (5th Cir. 1941), cert. denied 
$14 U. S. 682 (1941); Aaron W. Hardwick, P-H 1947 T. C. Mem. Dec. Par. 47,060. 


“17 Helvering v. Midland Mutual Life Insurance Co., 300 U. S. 216, 224 (1937) 


Harold M. Blossom, 38 B. T. A. 1136 (1938). 
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mortgagee of his acceptance of a voluntary conveyance of the 
mortgaged property in satisfaction of the debt. If the prop- 
erty is worth less than the mortgagee’s basis for the obligation 
discharged, the mortgagee is generally held to realize a de- 
ductible bad debt to the extent of the difference.”* There is 
some authority that the loss is not a bad debt but a loss.” 
Presumably the deduction of such a loss is subject to the limita- 
tions relating to capital losses. 

The arguments for allowing the deductions as a bad debt 
are: 

1. If the mortgagor had sold the property to a third party 
and paid the proceeds to the mortgagee, the transaction would 
have been a payment of a debt as far as the mortgagee was 
concerned, rather than a sale. 

2. The average business man would interpret the trans- 
action as resulting in a bad debt. 

The contrary argument is that there is not a bad debt de- 
duction because the transaction extinguishes the debt. This 
latter argument is overly theoretical. 

Instead of a loss, the transaction may result in the realiza- 
tion of a gain to the mortgagee.” If the value of the property 
exceeds the principal of the debt, the excess is treated as in- 
terest if the mortgagee is an insurance company, not taxable 
on gains generally.” 

If a mortgagee acquires full title to the mortgaged prop- 
erty from the mortgagor it must determine its basis for the 
future calculation of depreciation and gain or loss. If, for 
example, it buys the property at a foreclosure sale, the fair 
market value of the property as of the time of the sale becomes 
its basis.” A similar rule applies as to basis if the mortgagee 


18 Commissioner v. Spreckels, 120 F.2d 517 (9th Cir. 1941); Commissioner v. ey Bank 
of Commerce of San Antonio, Texas, 112 F.2d 946 (5th Cir. 1940), eg 40 B. T. A. 
471 (19389) ; — v. Commissioner, 105 F.2d 971 (2d Cir. 1939); . $548, 1942-1 
Cum. Buu. 7 

19 Bowles eh Inc. 33 F Supp. 225 (Ct. Cl. 1940). 

20 Henry Heldt, 16 B. T. A. 1035 (1929). 

21 See Helvering v. Missouri State Life Ins. Co., 78 F.2d 778 (8th Cir. 1934), reversing 
29 B. T. A. 401 (1988); Manufacturers Life Ins. Co., 4 T. C. 811 (1945); Manufacturers 
Life Ins. Co., 43 B. T. A. 867 (1941); See Manhattan Mutual Life Ins. Co., 87 B. T. A. 
1041 (1938). The Midland Mutunl case has been distinguished here because of the lack 
of a bid; Manufacturers Life Ins, Co, 4'T. C. 811, 819 (1945). 

22 Marlborough Irivestment Co. v. Commissioner, 3135 U. §. 189 (1942); Jamés J. Reilly, 
46 B. T. A. 1246 (1942). 
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accepts a voluntary conveyance from the mortgagor in settle- 
ment of the debt.” 


SETTLEMENT OF DEBT AT DISCOUNT BY 
TRANSFER OF PROPERTY OTHER THAN 
MORTGAGED REALTY 


Settlement of a mortgage debt without transfer of the mort- 
gaged property raises tax problems for the mortgagee. The 
transaction has been held not to be a sale or exchange on the 
part of the mortgagee.** Therefore, any loss suffered by the 
mortgagee is not capital. Whether it is an ordinary loss or a 
bad debt deduction is not clear. The Stewart case held it to 
be a bad debt rather than a capital loss. I. T. 4018 held it an 
ordinary loss rather than a capital loss. The better answer 
seems to be that the loss is a bad debt, since the mortgagee has 
not sold his interest to a third party but has settled the debt 
with the mortgagor.” 

Sometimes a mortgagee has accepted Home Owner’s Loan 
Corporation bonds in exchange for his release of the liability 
of the mortgagor. The Board of Tax Appeals held first that 
the mortgagee had exchanged one obligation for another and 
therefore had suffered only a capital loss.”* Later, without 
discussion of the Bowen case, the Board held that the loss 
gave rise to a bad debt deduction.”” Theoretically, the earlier 
result seems to be correct. As a practical matter, however, 
the HOLC bonds seem to have been treated as the equivalent 
of cash. Hence the transaction might well be treated as a 
refunding of the debt by the mortgagor and payment of the 
original debt by him to the mortgagee. 


237. T. 3548, 1942-1 Cum. Bu. 74. 


24 Hale v. Commissioner, 85 F.2d 819 (D. C. Cir. 1986); James R. Stewart, 39 B. T. A. 
87 (1989); I. T. 4018, 1950-2 Cum. Buty. 20. 


25 Accord, Harold S. Denniston, 37 B. T. A. 834 (1988). If however the mortgagee is 
not a bank and the mortgage debt is evidenced by “securities”, within the meaning of 
Section 165(g), the loss on the worthlessness of those securities is capital. Charles A. 
Morehead, How to Handle Foreclosures, Settlements between Mortgagor and Mort- 
gagee and Other Mortgage Disposition, 6 N. Y. U. Instirure on FeperaLt Taxation 
$99, 401 (1948). 


26 Josephine C. Bowen, 37 B. T. A. 412 (1988). 


27 Mary E. Wenger, 42 B. T. A. 225 (1940), affirmed on other issues, 127 F.2d 523 (6th 
Cir. 1942) , cert. denied, 317 U.S. 646 (1942). 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank May Not Set Off Against Funds 
Subject To Prior Equitable Claim 


In a well documented and thoroughly considered opinion, 
the United States Court of Appeals of the Fifth Circuit has 
ruled against a Texas bank on the subject of the bank’s right 
to set off against a depositor’s account. ‘The facts were un- 
complicated. A contractor who had borrowed money from the 
bank and given chattel mortgages as security, contracted for 
a construction job with the United States government. Per- 
formance of the contract was insured by the plaintiff surety 
company and in the indemnity agreement between the surety 
and the contractor, the former received an assignment of all 
deferred payments and retained percentages on the contract. 

After the construction work was partially finished the con- 
tractor defaulted and notified the surety it was unable to com- 
plete the contract. About a week later the contractor received 
a check from the government as partial payment for work 
previously done under the contract. The surety demanded 
the check and when payment was_ refused it brought suit 
against the contractor who meanwhile had deposited the check 
with the defendant bank which gave the contractor immediate 
credit and forwarded the check for collection. Shortly after- 
wards the surety delivered to the bank an order of the court 
restraining the contractor from disposing of any of its funds. 
Upon hearing of the insolvency of the contractor the bank 
declared its note due and payable and off-set the amount of 
the note against the contractor’s account. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §785. 
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The court decided that the problem had to be resolved in 
light of the facts as they existed at the time of the bank’s at- 
tempted set-off and not at the time of the deposit. This meant 
that the bank had paid itself out of funds it knew or should 
have known belonged to some one other than the contractor. 
In the court’s own words: ““However, when the evidence clearly 
shows that the bank knew or should have known of the existence 
of the equitable claim, and when the debt owed to the bank 
has no connection with the fund in dispute, the bank is required 
to recognize the equitable ownership of the fund and may 
not pay itself or otherwise handle the account to the detriment 
of the equitable owner.” Pacific Indemnity Company v. Grand 
Avenue State Bank of Dallas, United States Court of Appeals, 
Fifth Circuit, 228 F.2d 518. Part of the opinion of the court 
is as follows: 


DAWKINS, D. J.—This is an appeal by the surety on a construction 
contract from an adverse judgment in its suit to recover proceeds of a 
check issued to the contractor in partial payment for work done on the 
contract. Named as defendants in the suit were the bank in which the 
contractor deposited the check and the contractor’s trustee in bank- 
ruptcy. The complaint set forth appellant’s claim to the proceeds of the 
check on the ground that at the time it was received by the contractor, 
the latter was in default on the contract and the proceeds of the check 
were held in trust for the surety. The trustee’s answer claimed the pro- 
ceeds of the check as assets of the bankrupt’s estate, not subject to any 
priority payments to appellant, and also sought to recover from the bank 
with the allegation that the application of a portion of the funds to offset 
debts due the bank by the bankrupt was an illegal preference. The bank’s 
answer to appellant’s complaint alleged its good faith in its dealings with 
the bankrupt and denied any knowledge of insolvency or of appellant’s 
claim to the check at the time it was received for deposit and full credit 
given the bankrupt. Its answer to the trustee’s claim alleged that it was 
entitled to use a portion of the proceeds of the check to offset antecedent 
debts owed by the bankrupt and that it had already turned the balance 
of the account over to the trustee. None of the evidence is included in 
the record sent to this court, the parties relying upon the findings of fact 
contained in the trial judges unpublished opinion. Those facts are binding 
upon us and may be summarized as follows: 


J. A. Sharrock & Son (herein called Sharrock or “the contractor”) 
was a Texas partnership engaged in the general contracting business and 
regularly used appellant as its surety. About November 14, 1952, Shar- 
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rock entered into a contract with the United States for the construction 
of facilities at Marshall, Texas; and the contract contained the custom- 
ary provisions for monthly progress payments to the contractor, made 
upon the basis of estimates by the contracting officer, less ten per cent 
retainages until final acceptance of the job. Appellant furnished the 
required performance and payment bonds for Sharrock; and by agree- 
ment, a previously executed indemnity contract between appellant and 
Sharrock was made applicable to these bonds. This indemnity agree- 
ment provided for the assignment by Sharrock to appellant of all plants, 
equipment, tools and materials owned by Sharrock and used or intended 
to be used in the performance of the Government contract. The assign- 
ment was to be in effect from the date of the contract if Sharrock de- 
faulted in the payment of bond premiums or in any of its obligations 
under the construction contract, including the obligation to pay labor 
and material bills arising out of the construction work. Following these 
provisions was an assignment by Sharrock to appellant of all deferred 
payments and retained percentages on the contract, phrased as quoted 
in the margin.' 

At the time it entered into the construction contract, Sharrock was 
banking with Grand Avenue State Bank of Dallas (herein called Bank). 
one of the appellees, and during late 1952 and 1953, borrowed money 
from the Bank. For each such loan Sharrock gave the Bank a note 
secured by chattel mortgage on equipment. The proceeds of the loans 
were deposited in Sharrock’s checking account at the Bank and dis- 
bursed by checks drawn by Sharrock. 

By August 10, 1953, Sharrock was in default on labor and material 
bills in excess of $50,000 and on August 17 following, notified appellant 
it would be unable to complete the contract. Appellant took over the 
contract and has paid or will be compelled to pay more than $200,000. 

Sometime between August 17 and August 22 Sharrock received a 
check on the Treasurer of the United States in the amount of $49,504.66 
signed by the Army Finance Officer at Fort Worth, but showing nothing 
to connect it with the contract. However, it was actually a partial pay- 
ment for work done on the contract. 

On August 21 appellant demanded that Sharrock surrender the above 
check, and upon being refused, brought suit in state court against Shar- 


1“That, at the time of the happening of any of the occurrences mentioned in clauses 
one, two, three, four and five of the next preceding paragraph, the Surety, as of this 
date, shall be subrogated to all rights, privileges and properties of the Indemnitor(s) 
who are named as Principal(s) in such Bond(s), and said Indemnitor(s) do hereby 
assign, transfer and convey to said Surety all the deferred payments and retained per- 
centages arising out of any contract or obligation covered by such Bond(s), and any 
and all monies and properties that may be due and payable to said Indemnitor(s), or 
that may thereafter become due and payable to said Indemnitor(s) on such contracts 
and obligations. hereby agreeing that all such monies and the proceeds of such pay- 
‘ments and properties shall be the sole property of the said Surety and to be by it 
credited upen any loss, damages, charge and expense sustained or incurred by it as 
above set forth under any of such Bond(s) for the Indemnitor(s)... .” 
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rock alone, seeking an injunction against dissipation of the check and the 
appointment of a receiver therefor. On August 22 the state court issued 
a temporary restraining order, restraining Sharrock from expending, 
depositing or otherwise disposing of any funds then in its possession, or 
thereafter obtained, as proceeds of the construction contract. The order 
was conditioned upon appellant’s furnishing a $5,000 injunction bond; 
but the record does not show whether appeilant ever filed such bond. 

On the day the above restraining order was issued, Sharrock mailed 
the check to the Bank for deposit to its account.2_ The Bank immediately 
gave Sharrock credit for the amount of the check and forwarded it for 
collection. On August 25 the state court order was amended to permit 
Sharrock to pay current payrolls approximating $7,500; and on the fol- 
lowing day, appellant’s attorney telephoned the Bank’s attorney and 
delivered to the latter a copy of the amended order (although the Bank 
was not a party to the state court suit). 

Upon the advice of its attorney an official of the Bank immediately 
contacted Sharrock and was told the partnership was insolvent. There- 
upon, on August 26, the Bank declared Sharrock’s indebtedness due and 
payable and charged against its account the balance on all the notes 
mentioned earlier, totaling $42,973.82. On August 27, Sharrock filed a 
petition in bankruptcy and the partnership and each of the partners 
were adjudged bankrupt. Thereafter, the Bank released the chattel 
mortgages securing Sharrock’s notes and paid over to the Trustee in 
Bankruptcy the balance of the account, being $5,022.82.° 

The trial court found that even though appellant’s conditional assign- 
ment had ripened into an actual assignment on or about August 21, the 
Bank had no knowledge of this fact when the deposit was received, and 
that the check had been treated as cash and as a general deposit. Rely- 
ing upon authorities cited,* the court held that since the Bank had no 
notice of any rights in appellant to any funds coming into possession of 
Sharrock because of the contract either when Sharrock’s indebtedness 
to the Bank was incurred or when the general deposit was made, it was 
entitled to treat the funds as belonging to Sharrock and to make the 
offset against Sharrock’s account. 


As between the Bank and the Trusteé¢, the court held that the Bank 
unquestionably had the right to set off Sharrock’s deposit. As between 
the appellant and the Trustee, the court found that appellant had not 
complied with Article 260-1 of Vernon’s Annotated Civil Statutes of 


2 The trial court’s opinion does not indicate whether or not the restraining order was 
operative when Sharrock mailed the check. 

3In the meantime the Bank had honored and paid payroll checks on Sharrock’s ac- 
count aggregating $1,508.52. Neither appellant nor the Trustee questioned these pay- 
ments since they were made for labor on the construction job. 

46 Texas Jurisprudence 232; Trinity Universal Insurance Co. v. First State Bank of 
Liberty, Tex.Civ.App., 179 S.W.2d 391, Id., 148 Tex. 164, 188 S.W.2d 422; Kane v. First 
National Bank of El! Paso, 5 Cir., 56 F.2d 534, 85 A.L.R. 862; California Bank v. United 
States Fidelity & Guaranty Co., 9 Cir., 129 F.2d 751. 
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Texas requiring the filing of a notice of assignment in the office of the 
County Clerk. He concluded that appellant would therefore be unable 
to enforce the assignment against a good faith purchaser, and held that 
under Section 60 of the Bankruptcy Act, 11 U.S.C.A. § 96, the assign- 
ment was inoperative against the Trustee in Bankruptcy. He entered 
judgment denying appellant’s claim in full, and also denying the Trus- 
tee’s claim against the Bank. Since the Trustee did not appeal, the 
holding as between him and the Bank is not before us for review. 


I. The Claim Against the Bank. 

Appellant contends: that since the check was deposited for collection, 
the Bank was not the debtor of Sharrock but rather was its agent as pro- 
vided in Article 342-702 of Vernon’s Annotated Civil Statutes of Texas;5 
that since the check was not paid by the Treasurer at the time of the 
offset, there were no mutual debts between the Bank and Sharrock and 
the check remained the property of Sharrock; that because of Sharrock’s 
default, which the trial court found to have occurred prior to receipt of 
the check, Sharrock received the check in trust for appellant; that since 
the Bank knew of appellant’s claim of subrogation and assignment prior 
to the offset, it could not lawfully apply such trust funds to the payment 
of antecedent debts. It is argued that the trial court misconstrued the 
Texas decisions when he found notice to the Bank prior to the offset, but 
exonerated it from liability because of lack of notice at the time the de- 
posit was made. In this connection, appellant cites authorities* and 
urges upon us its interpretation of the Texas law—that equitable or legal 
claims of a third party to funds on deposit with a bank are protected 
against offset by the bank when the bank has notice of such claims prior 
to the attempted offset; further that even in the absence of notice, a 
bank is entitled to apply the funds of third parties to its depositor’s debt 
only to the extent that it has advanced additional monies on account of 
the deposit in question. Finally, it is argued that the decision of this 


5 “Except when otherwise provided by agreement, and except as to holders of negotiable 
instruments for value without notice, when an item is deposited with or received by a 
bank, the receiving bank (which will be hereafter referred to as the ‘original agent’) 
and each bank, other than the drawee, to which such item is forwarded in the course of 
collection (which banks will hereafter be referred to as ‘subagents’) shall be deemed 
the agent of the owner of the item. Such relation of agency shall exist although the 
original agent credits the item to the account of the owner and permits the owner to 
check against the credit so created, and such credit shall be conditional until the original 
agent has received the proceeds of the item in cash or, when authorized or accepted by 
it, in unconditional credit. Any withdrawal from such account during the process of 
collection shall first be charged to that portion of the account representing uncondi- 
tional credit. and any withdrawal in excess of such unconditional credit shall be deemed 
an extension of credit to the owner of the item and secured by a lien upon such item 
and the proceeds thereof.” 


6 Continental National Bank v. Weems, 69 Tex. 489, 6 S.W. 802; Arkansas Fertilizer Co. 
v. City National Bank, Tex.Civ.App., 187 S.W. 1179; Steere v. Stockyards National 

Bank, 118 Tex. 387, 256 S.W. 586; City National Bank v. American Surety Co., Tex. 

Com.App., 52. 8.W.2d 259; Western She, Co. v. Amarillo National Bank, 127 Tex. 369, 

Ht §.W.2d 125; First National Bank of Schulenburg v. Winkler, 189 Tex. 131, 161 
.W.2d 1053. 
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court in Kane v. First National Bank of El Paso, supra, (footnote 4) is 
distinguishable because that case did not involve an assignment to the 
surety. Our attention is also called to features which appellant con- 
tends distinguish the other authorities relied upon by the trial court. 

The Bank undertakes to distinguish the cases cited by appellant by 
pointing out that they involved either joint accounts or known trust 
accounts against which the banks had attempted to offset debts owed by 
the depositor in an individual or personal capacity. It denies the appli- 
cability of Article 342-702 on the ground that this situation comes within 
the exception clause therein and also on the theory that Sharrock here 
had been extended unconditional credit immediately when the deposit 
was made. It then argues that its position is protected by Article 342- 
709," since it was never served with process in a suit asserting appellant’s 
alleged interest in the deposit. Finally, it is urged that the facts in the 
cases relied upon by the trial court (see footnote 4) were so similar to 
those presented here that their application to this case is required. 


In view of the plain wording of Article 342-702 it is difficult to see 
the validity of the Bank’s argument that by immediately crediting Shar- 
rock’s account with the amount of the check, it became the depositor’s 
debtor. That article provides that the agency relationship exists until 
the item deposited is actually collected, and it appears that the lien given 
to the bank is limited to the amounts paid out against that particular 
deposit. If that provision applies to this situation and means what it 
seems to say, the Bank could not prevail, for it would not have acquired 
the right of offset at all. However, we are referred to no cases, and have 
found none, wherein Texas appellate courts have interpreted or dis- 
cussed this article. For this reason, and in view of prior Texas juris- 
prudence to the effect that a bank at least has a lien against the proceeds 
of a collection item when it credits the depositor’s account therefor,’ we 
are reluctant to base our decision on that ground. We are of the view 
that there is another reason why the judgment as between the Bank and 
appellant must be reversed; and for the purposes of this opinion, we may 
assume that there was a mutual debtor-creditor relationship between the 
Bank and Sharrock at the time the offset was made. 


The basic facts involved here, the facts upon which the ultimate deci- 
sion depends, are these: appellant’s rights to the proceeds of the contrdct 
matured through the contractor’s default prior to the latter’s receipt of 
the check; the contractor’s debts to the Bank were created prior to the 
former’s default, were secured by valid chattel mortgages and, insofar as 


7 “No bank shall be required to recognize the claim of any third party to any deposit, 
or withhold payment of any deposit to the depositor or to his order, unless and until 
the bank is served with citation or other appropriate process issuing out of a court of 
competent jurisdiction in connection with a suit instituted by such third party for the 
purpose of recovering or establishing an interest in such deposit.” 

8 See, for example, Kane v. First National Bank of El Paso, supra, and authorities 
cited therein. 
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this record indicates, were not connected with Sharrock’s operations un- 
der the contract; prior to the offset, without having extended any addi- 
tional credit to the contractor, the Bank learned of Sharrock’s default 
and of appellant’s restraining order against Sharrock’s expenditure of any 
of the contract payments. 

It is clear, then, that appellant’s rights to the proceeds of any con- 
tract payment, both by assignment and by the operation of generally 
accepted principles of law, had matured through Sharrock’s default. That 
being so, the check when received and deposited was impressed with a 
constructive trust in favor of appellant. 54 AM.Jur. 71; City National 
Bank v. American Surety Co., supra; Town of River Junction v. Mary- 
land Casualty Co., 5 Cir. 110 F.2d 278. As between Sharrock and appel- 
lant, this trust or equitable claim was enforceable against the proceeds 
of the check even though it had been deposited. While it is true that 
the Bank had no knowledge of the assignment or of Sharrock’s default 
when the check was deposited, the fact remains that before the offset, 
it knew that appellant, a surety company, had enjoined Sharrock’s ex- 
penditure of any contract funds and it had actually received a copy of 
the restraining order. We find it difficult to believe that the Bank did 
not know what occasioned the restraining order or why it was being 
furnished with a copy thereof; but however that may be, we think the 
Bank’s knowledge was sufficient to put it upon inquiry as to the cause 
of appellant’s state court action and the nature of its claim. Steere v. 
Stockyards National Bank, supra. Even if it did not know the basis of 
appellant’s claim, inquiry would have revealed the existence of the equi- 
table trust with which the proceeds of the check were impressed. Not- 
withstanding this knowledge, and despite the fact that it held valid 
chattel mortgages securing the antecedent debts, the Bank paid itself 
out of funds of which it knew or should have known Sharrock was not 
the equitable owner. 

Our study of the cases convinces us that the problem must be re- 
solved in the light of circumstances shown to exist when the offset was 
made, not when the deposit was received by the bank. Although the 
facts differ and there are expressions relating to the legal issues argued 
by these parties, the opinions in the cases cited by appellant, as well as 
those relied upon by the trial court and the Bank, clearly indicate to us 
that the courts of Texas approach such cases from the point of view of 
balancing the equities between the bank and the equitable owner of the 
fund, rather than analyzing the precise legal relationships between the 
parties. When the evidence does not clearly reflect the maturity of the 
equitable claims,® or when the debt to the bank was incurred in a manner 


9 Kane v. First National Bank of Fl Paso, supra. In that case, Judge Sibley refused 
to recognize the validity of the surety company’s “trust” because the fund in dispute 
was a progress payment on the contract received and deposited in the regular course 
of business before the known default of the contractor. We think this fact was the basis 
of the result as between the bank and the surety, rather than the bank’s knowledge or 
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which gives it a similar equitable claim to the fund,’® the right of offset 
is recognized and the bank prevails. However, when the evidence clearly 
shows that the bank knew or should have known of the existence of the 
equitable claim, and when the debt owed to the bank has no connection 
with the fund in dispute, the bank is required to recognize the equitable 
ownership of the fund and may not pay itself or otherwise handle the 
account to the detriment of the equitable owner.’ In Steere v. Stock- 
yards National Bank, supra [113 Tex. 387, 256 S.W. 590], the Supreme 
Court of Texas quoted with approval the following statement from 
the annotation appearing in 13 A.L.R. 324, et seq.: 


“Where the bank, although having no actual notice of the 
character of funds deposited with it, has knowledge of circum- 
stances such as are regarded as sufficient to necessitate inquiry 
upon its part, the general rule is that the bank cannot, as against 
the true owner, set off such funds against the individual indebted- 
ness of the depositor to the bank.” 


As to the Bank’s reliance upon the provisions of Article 342-709, supra 
(footnote 7), we again find ourselves without the benefit of interpretive 
decisions by Texas Courts. The Bank simply urges that the wording of 
the statute is clear and that it relieves all banks of responsibility for 
any claims to deposited funds except where the claimant has served the 
bank with process in a suit asserting the claim. Appellant, on the other 
hand, points out that this provision is merely one article of the Texas 
Banking Code and “is but a codification of the well recognized rule that 
a bank is entitled to honor the contract it has made with its depositor 
as against irresponsible claims of third parties.” Although this latter 
view seems most reasonable, we need not adopt it, for in the absence of 
interpretations by Texas courts or authoritative comment to that effect, 
we cannot hold that the Texas Legislature intended to give banks carte 


lack of it at the time the deposit was made. In other words, the deposit was not 
affected with the constructive trust when it was made. See also California Bank v. 
United States Fidelity & Guaranty Co., 129 F.2d 751, 755, wherein the Ninth Circuit 
court held that the surety could not succeed because its claim matured after the bank 
received payment from the contractor. 


10 Trinity Universal Ins. Co. v. First State Bank of Liberty, supra. In 179 S.W.2d 391, 
the Texas Court of Civil Appeals held that when the bank received a contract check 
for deposit prior to the maturity of the surety’s claim, it could later offset debts owed 
by the contractor and could pay the balance of the account to the contractor for whatever 
use the latter desired. However, in 143 Tex. 164, 183 S.W.2d 422, 425, the Supreme 
Court allowed the offset because the debt to the bank had been incurred to pay labor 
and material bills on the contract; but the bank was held liable for the balance because 
it knew of the surety’s matured claim when it transferred the balance to the contractor. 
Compare Judge Sibley’s opinion in Town of River Junction v. Maryland Casualty Co., 
5 Cir., 110 F.2d 278, and see Judge Hutcheson’s dissenting opinion therein. 

11 Steere v. Stockyards National Bank, supra; City National Bank v. American Sureiy 
Co., supra; First National Bank of Schulenburg v. Winkler, supra; Trinity Universal 
Ins. Co. v. First State Bank of Liberty, 143 Tex. 164, 183 S.W.2d 422. Compare Western 
Shoe Co. v. Amarillo National Bank, supra, wherein the bank was held liable to as 
equitable owner of whose claim it had no notice at the time an offset was made. 
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blanche authority to use for their own benefit funds which they know 
do not belong to their depositor. 

The judgment appealed from is reversed and the matter is remanded 
with instructions to enter judgment in accordance with this opinion. 





Bank Acting as Loss Payee Liable for 
Wrongful Payment of Insurance 
Proceeds 


A recent California case illustrates quite clearly that a 
bank receiving fire insurance proceeds in the capacity of loss 
payee is under an obligation to distribute such proceeds in strict 
accordance with the interests of the real owners and to make 
full disclosure to all persons concerned how the funds are 
being paid. The court ruled that the bank which held certain 
insurance policies of its customer as collateral and in which 
it was named loss payee had committed breaches of trust by 
using insurance proceeds to pay its customer’s unsecured credi- 
tors, and to pay the customer’s debt to itself, by paying over 
the balance of the proceeds to its customer without informing 
the person actually entitled to the proceeds, and by wrongfully 
commingling certain wine insurance proceeds with building and 
equipment insurance proceeds. Ferro v. Citizens National 
Trust and Savings Bank of Los Angeles; Monarch Wine Com- 
pany v. Citizens National Trust and Savings Bank of Los 
Angeles, Supreme Court of California, 282 P.2d 849. The 
opinion of the court is as follows: 


TRAYNOR, J.—Defendant appeals from judgments in favor of 
plaintiffs Ferro and Monarch in actions that were separately filed but 
were consolidated for purposes of trial and appeal. In these actions 
plaintiffs seek to recover insurance proceeds paid for their wine, which 
was destroyed by fire while stored with Sunnyside Winery. These 
proceeds came into defendant’s possession, and plaintiffs contend that 
defendant held them in trust for the benefit of plaintiffs and that de- 
fendant breached that trust by its disposition of these proceeds and by 
its failure to pay them to plaintiffs. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1269. 
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The storage facilities of Sunnyside Winery were operated as a field 
warehouse by the Lawrence Warehouse Company. Of the 297,117 gal- 
lons of wine stored therein on February 8, 1950, the Lawrence Ware- 
house Company’s inventory showed that Ferro owned 200,237 gallons, 
Monarch owned 83,000 gallons, Federal Wine and Liquor Company 
owned 6,100 gallons, Cella Vineyards owned 200 gallons, and Sunny- 
side owned 7,580 gallons. All of this wine and a part of Sunnyside’s 
winery were destroyed by fire on February 8, 1950. Pursuant to con- 
tracts with the owners of the wine, Sunnyside paid the premiums on 
several policies of insurance covering all of the wine in storage. It also 
maintained insurance on its buildings and equipment. Defendant was 
named loss payee in all of these insurance policies. Sunnyside and its 
president, Felix Butte, had been clients of defendant since 1947 and 
defendant had occasionally made loans to Sunnyside on its wine. De- 
fendant held the policies as collateral security for its loans and retain- 
ed possession of them even when there were no loans outstanding in 
order to facilitate the making of a new loan to Sunnyside when the 
occasion for it arose. 

At the time of the fire Sunnyside owed defendant $81,000 on a 
note secured by $25,000 in bonds and a deed of trust and a chattel 
mortgage on its plant and equipment. The insurance policies insured the 
plant and equipment for a maximum of $800,000. Defendant also held 
approximately $4,000 worth of trade acceptances on which Sunnyside 
was in default. On the same date Felix Butte, president of Sunnyside, 
owed defendant $23,000 on an unsecured personal note; Ferro owed 
defendant $52,636.67, which was secured by warehouse receipts for the 
200,237 gallons of wine stored by Ferro at Sunnyside; and Monarch 
owed defendant $42,000 on two unsecured trade acceptances repre- 
senting the purchase price of the wine stored at Sunnyside, which 
Monarch had purchased through an escrow conducted by defendant. 


After the fire the insurance loss for all of the wine was adjusted 
at $136,440.49 and for the buildings and equipment at $202,000. De- 
fendant insisted that Sunnyside, the named insured, endorse the in- 
surance claim drafts, that defendant be the last to endorse the drafts, 
and that defendant collect them and control all of the proceeds received 
therefrom. Before any of the drafts were collected, however, unsecured 
creditors of Sunnyside, with claims totalling approximately $35,000, at- 
tached the monies in the hands of the insurers. On April 20, 1950, 
Butte arrived at defendant’s place of business with the first claim draft 
from one of the seven wine insurers in the amount of $40,932.15. At 
this time a conference took place between Butte, defendant, and Ferro’s 
attorney; Monarch was not represented. To obtain a release of the 
attachments, an agreement was reached whereby defendant would en- 
dorse the $40,932.15 draft, which would then be forwarded for payment 
of Sunnyside’s unsecured creditors to the Sheriff of San Francisco, 
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who was named a payee because of the attachment. Ferro signed a 
written authorization for that disposition of this draft in reliance on 
the further agreement that defendant would collect all of the remain- 
ing proceeds of the wine insurance and the building and equipment 
insurance and allocate it among the several owners of the property that 
was destroyed by the fire and in reliance on the assurance of defendant 
and an insurance adjuster, who was present at the meeting, that the 
remaining proceeds were more than ample to cover all of the claims. 
Defendant endorsed the $40,932.15 draft, and it was forwarded to 
the Sheriff of San Francisco. Sunnyside’s unsecured creditors were 
paid, the attachments were released, and the balance remaining (ap- 
proximately $6,000) was paid to Sunnyside. At the time of its endorse- 
ment, defendant knew that the claim draft represented proceeds of the 
wine insurance, and that the proceeds would be used to pay unsecured 
creditors of Sunnyside. It was also aware that Sunnyside owned only 
7,580 gallons of the wine and that the remainder was owned by Ferro 
Monarch, Federal Wine and Liquor Company, and Cella Vineyards, in 
the proportions indicated in the Lawrence Warehouse Company’s in- 
ventory, a copy of which was given defendant at the April 20th meeting. 


After the attachments were released, defendant collected all but 
one of the remaining claim drafts on both the wine and the building and 
equipment insurance. Its collections from the insurers of the wine 
totalled $85,275.30, and collections from the building and equipment 
insurers totalled $183,000. The monies thus collected from the dif- 
ferent types of insurance were not kept separate, but were commingled, 
and reduced to cashier’s checks drawn on defendant and payable to 
defendant. The only claim draft that defendant did not collect was 
one on which the Lawrence Warehouse Company was a payee. Law- 
rence refused to endorse, and defendant held it until July 27, 1950, 
when it forwarded the draft to Sunnyside. 

By June 27, 1950, defendant’s collections were substantially complete, 
and on that date it took $52,636.67 thereof to satisfy Ferro’s debt to 
it. Late in June, Ferro’s attorney learned that defendant had received 
the insurance money, but when he inquired about it, one of defendant’s 
officers told him that defendant could not give out information about 
the insurance proceeds without the authorization of Butte. On July 
5, 1950, defendant used insurance proceeds to satisfy all of the obliga- 
tions owed to it by Butte and Sunnyside, except the $81,000 due from 
Sunnyside on its building loan. Monarch’s obligation had come due 
before the insurance proceeds were collected. At defendant’s insistence 
and in reliance on defendant’s assurance that it would be reimbursed 
out of the insurance proceeds, Monarch paid its obligations on the due 
date. On July 6, 1950, defendant sent cashier’s checks aggregating 
$60,000 to Sunnyside. Defendant retained another $60,000 in cashier’s 
checks payable to itself as well as the $10,223.04 claim draft on which 
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the Lawrence Warehouse Company was named a payee. Shortly there- 
after it received the final payment from the insurers in the amount of 
$45,000. Neither Ferro nor Monarch had any knowledge of these 
transactions prior to July 6, 1950. 


On July 19, 1950, Monarch wired defendant: “We understand that 
the insurance moneys were collected on fire loss at Sunnyside Winery, 
Fresno. Amount due us on fire loss is approximately $35,000. We have 
been informed money is in your possession. Please be informed that 
we look to you for check in payment of amount due to us on fire loss.” 
On this date defendant had in its possession commingled insurance pro- 
ceeds in the amount of $105,000, as well as the $10,223.04 claim draft 
on which Lawrence Warehouse Company was a payee. On July 21, 
1950, defendant used $81,000 of the proceeds in its possession to satisfy 
Sunnyside’s building loan, and the remainder of the proceeds was de- 
livered to Sunnyside. On July 24, 1950, defendant wrote Monarch: 
“Please be advised that we do not hold any moneys representing in- 
surance proceeds on loss by fire of wine inventory at Sunnyside Winery, 
Fresno, California. It is respectfully suggested that you communicate 
with the Sunnyside Winery and Mr. Felix Butte, Jr., to whom or to 
whose order such proceeds were paid.” On July 27, 1950, defendent 
sent the $10,223.04 draft to Sunnyside. In November 1950 Sunnyside 
was declared insolvent. Neither Ferro nor Monarch was paid for their 
wine that was lost in the fire, and in this action they seek to hold 
defendant responsible for their loss. 


The Ferro Case 


Ferro pledged, Civ.Code, §§ 2986, 2987, the warehouse receipts for 
his wine as collateral security for the payment of his debt to defendant. 
A pledgee of collateral security for the payment of a debt is a trustee of 
the pledgor. Hudgens v. Chamberlain, 161 Cal. 710, 715, 120 P. 442; 
Sparks v. Caldwell, 157 Cal. 401, 403, 108 P. 276; Haber v. Brown, 101 
Cal. 445, 452, 35 P. 1085; Wade v. Markwell & Co., 118 Cal.App.2d 
410, 426, 258 P.2d 497, 37 A.L.R.2d 1363. After the wine was destroyed, 
the insurance proceeds took the place of the wine, California Ins. Co. v. 
Union Compress Co., 183 U.S. 387, 410, 10 S.Ct. 365, 33 L.Ed. 730; 
American Eagle Fire Ins. Co. v. Gayle, 6 Cir., 108 F.2d 116, 119; 
Century Ins. Co. v. First National Bank, 5 Cir., 102 F.2d 726, 728, 
and when those proceeds came into defendant’s possession they like- 
wise became subject to the trust established by the pledge. Haber v. 
Brown, supra, 101 Cal. 445, 452, 35 P. 1035; Ponce v. McElvy, 47 Cal. 
154, 159-160; Tracy v. Stock Assurance Bureau, 132 Cal.App. 573, 580, 
23 P.2d 41; 21 Cal. Jur., “Pledges” § 72; see also, Cushing v. Building 
Association, etc., 165 Cal. 731, 737-738, 134 P. 324; Lucas v. Associacao 
Protectora, etc., Da Cal., 61 Cal.App.2d 344, 351-352, 143 P.2d 53. De- 
fendant could properly apply those proceeds to discharge the obligation 
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secured by the pledge, but upon satisfaction thereof, it was obliged 
to return any surplus that remained to the pledgor, Ferro. Civ.Code 
§ 3008; Hudgens v. Chamberlain, supra, 161 Cal. 710, 715, 120 P. 422; 
Sparks v. Caldwell, supra, 157 Cal. 401, 403, 108 P. 276; MacDonald 
v. Pacific Nat. Bank, 66 Cal.App.2d 357, 365, 152 P.2d 360; see also, 
Baird v. Olsheski, 116 Cal.App. 109, 111, 2 P.2d 493. Its failure to do 
so was a breach of trust. 

Defendant contends, however, that a pledge is an express contract, 
that it was not pleaded in Ferro’s complaint, and that it would there- 
fore be improper to allow recovery on the theory of breach of trust. 
Ferro did plead a common count for money had and received, but de- 
fendant contends that “such a count will not lie to enforce an express 
contract,” citing Barrere v. Somps, 113 Cal. 97, 101, 45 P. 177, 572. The 
general rule thus stated by defendant does not apply if the plaintiff 
owes no further performance under the contract and nothing remains 
to be done thereunder except the payment of money by the defendant. 
Payment can then be recovered under a complaint stating a common 
count for money had and received. Willett & Burr v. Alpert, 181 Cal. 
652, 659, 185 P. 976; Castagnino v. Balletta, 82 Cal. 250, 257-258, 23 P. 
127; Haggerty v. Warner, 115 Cal.App.2d 468, 474, 252 P.2d 373; Ab- 
bott v. Limited Mut. Comp. Ins. Co., 30 Cal. App.2d 157, 165, 85 P.2d 961; 
see also, McClure v. Alberti, 190 Cal. 348, 351, 212 P. 204. The latter 
rule was recognized in the Barrere case, for the court there expressly 
pointed out that the plaintiff’s contractual obligation was still executory. 
Ferro’s obligation under the pledge eontract was to pay his debt to de- 
fendant. When the insurance proceeds for Ferro’s wine came into 
defendant’s possession they became subject to the pledge, and when 
defendant exercised its rights under the pledge to satisfy Ferro’s debt 
out of those proceeds nothing remained to be done but the payment 
by defendant of the surplus to Ferro. Ferro’s complaint therefore 
properly stated a cause of action for the enforcement of this obligation. 

Defendant also contends that because Sunnyside was the named 
insured in the insurance policies and because the policies provided that 
the “Loss . . . [shall] be adjusted with and . . . payable to the insured 
specifically named herein,” Sunnyside, rather than Ferro and Monarch, 
was legally entitled to the insurance proceeds in excess of defendant’s 
insurable interest, which was protected by the commodity loss payable 
endorsement that appeared on each policy. The simple answer to this 
contention is that the provision in the insurance policy defines only the 
obligation of the insurer. Alexander v. Security-First Nat. Bank, 7 
Cal.2d 718, 725, 726-727, 62 P.2@d 735; Mutual Life Ins. Co. of New York 
v. Henes, 8 Cal.App2d 306, 310-311, 47 P.2d 513. The provision is in- 
tended to protect the insurer by permitting it to pay the named in- 
sured and to be thereafter free of claims by other persons who might 
have an interest in the lost property. The insurance policy did not give 
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defendant a right to transfer the proceeds to Sunnyside, and did not 
prevent Sunnyside, Ferro, and defendant from expressly agreeing to a 
different arrangement (Ibid.), as defendant’s satisfaction from the 
insurance proceeds of Butte’s and Sunnyside’s unsecured debts clearly 
shows. 

Moreover, defendant’s repeated contention that it was merely act- 
ing as a collection agent for Sunnyside is rebutted by the testimony 
of several witnesses that defendant “insisted” that it be the last to en- 
dorse the claim draft and that it control the disposition of all of the 
insurance proceeds, and by Butte’s testimony that defendant was not 
acting as a mere agent of Sunnyside but that, instead, Sunnyside was 
obliged to “follow the procedure set down by [defendant]” for the handl- 
ing and disposition of these funds. 


The Monarch Case 


The judgment in favor of Monarch must also be affirmed on the 
ground of breach of trust. Shortly after the fire but before any of the 
insurance proceeds were received, Leo Star, president of Monarch, had 
two conferences with one of defendant’s officers who assured him that 
there was ample insurance to cover all of the stored wine, including 
that of Monarch, and that Monarch therefore “had nothing to worry 
about.” On April 20th (the day the first claim draft for $40,932.15 
came into defendant’s possession) defendant was given a copy of the 
Lawrence Warehouse Company’s inventory showing that Monarch 
owned 83,000 gallons of wine that had been destroyed. On the same day, 
and without notice to Monarch, defendant endorsed the $40,932.15 
claim draft, which was a part of the proceeds of the wine insurance, 
and delivered it to Butte with knowledge that it would be used to 
pay Sunnyside’s unsecured creditors. Thereafter, defendant collected 
all of the proceeds of both the wine and the building and equipment 
insurance, with the exception of the $10,223.04 claim draft on which 
the Lawrence Warehouse Company was named a payee. Defendant 
commingled these proceeds, and reduced them to cashier’s checks drawn 
on itself and payable to itself. Cf.Civ.Code § 2236. From these com- 
mingled proceeds it paid itself Ferro’s debt, Butte’s personal debt, 
Sunnyside’s unsecured debt, and delivered $60,000 to Sunnyside. After 
these transactions were completed, Monarch wired defendant that it 
was advised that defendant was in possession of the insurance pro- 
ceeds and that Monarch was looking to defendant for payment of its 
claim. At that time defendant had in its possession $105,000 of the 
commingled proceeds, in addition to the uncollected claim draft on which 
the Lawrence Warehouse Company was named payee. The day after 
receiving Monarch’s telegram, defendant used $81,000 of the com- 
mingled proceeds to pay off Sunnyside’s building loan. The remainder 
of the proceeds was ultimately forwarded to Sunnyside. 
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It is established that insurance proceeds take the place of the insured 
chattel, and that the named insured holds the proceeds in trust for the 
owner of the chattel. California Ins. Co. v. Union Compress Co., 133 
US. 387, 410, 10 S.Ct. 365, 33 L.Ed. 730; American Eagle Fire Ins. Co. 
v. Gayle, 6 Cir., 108 F.2d 116, 119; Century Ins. Co. v. First National 
Bank, 5 Cir., 102 F.2d 726, 728; Polley v. Daniels, 238 App. Div. 181, 
264 N.Y.S. 194, 197. If these proceeds come into the possession of a 
third party who has notice of the trust and of the interest of the bene- 
ficial owner, he likewise holds them in trust. Ibid.; Lucas v. Asso- 
ciacao Protectora, etc., Da Cal., 61 Cal.App.2d 344, 351-352, 143 P.2d 
53; 3 Scott on Trusts §§ 324.3, 324.4. It is clear that before defendant 
disposed of any of the insurance proceeds in its possession, it had actual 
knowledge that Monarch owned 83,000 gallons of the destroyed wine. 
Thereafter, defendant committed several breaches of trust by allowing 
proceeds of the wine insurance to be used to pay Sunnyside’s unsecured 
creditors, by commingling the wine insurance proceeds with those of 
the building and equipment insurance and paying itself Butte’s personal 
debt and Sunnyside’s unsecured debt, and by delivering the remainder 
of the proceeds to Sunnyside without paying Monarch and without notice 
to Monarch that it was thus disposing of the proceeds. The fact that 
Sunnyside was also obligated to pay Monarch and that Monarch 
might have recovered its share of the proceeds from Sunnyside (before 
its bankruptcy in November 1950) cannot excuse defendant’s breach 
of its trust obligation to Monarch. 

Moreover, there is evidence from which it can be inferred that de- 
fendant knew at the time it delivered a part of the insurance proceeds 
to Sunnyside that Sunnyside’s financial condition was such that the 
possibility of Monarch’s and Ferro’s claims being paid by Sunnyside 
was both doubtful and hazardous. For several years before the fire, 
defendant had a continuous course of dealings with Sunnyside and kept 
informed of the latter’s financial condition. At the time of the fire 
defendant held approximately $4,000 worth of trade acceptances on 
which Sunnyside had defaulted. These acceptances were paid from 
insurance proceeds in July 1950. Defendant knew that Sunnyside 
urgently needed financing, and it led Sunnyside to believe that it would 
not call the latter’s mortgage obligation of $81,000. Defendant did 
call that obligation and paid it off from the insurance proceeds in its 
possession. At that time defendant had in its possession Sunnyside’s 
balance sheet, dated June 15, 1950, which listed the whole of the in- 
surance proceeds as an asset of the corporation. In light of these facts 
the jury could reasonably conclude that defendant should have known 
that payment of Monarch’s claim was rendered both doubtful and 
hazardous by delivery to Sunnyside of the insurance proceeds remain- 
ing after defendant had made the disbursements mentioned above. 
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Instructions 


A number of defendant’s objections to the instructions have already 
been answered by the foregoing discussion. In addition, defendant con- 
tends that the jury was inadequately instructed as to what could be 
found to be a “wrongful” payment by defendant to Sunnyside of the 
share of the insurance proceeds covering Monarch’s wine. Considering 
the instructions as a whole, and instructions 41 and 42 in particular, it 
does not appear that the jury could have been under any misapprehension 
as to the trial judge’s meaning in the use of the word “wrongful.” 

Defendant also contends that instructions 41 and 42 are in conflict 
with instruction 32. These instructions are not necessarily inconsistent, 
however, for they were intended to describe the different factual situa- 
tions on which defendant’s liability could be predicated. Insiruction 
32 informed the jury that if defendant wrongfully acquired or wrongfully 
detained plaintiff’s property, it became an involuntary trustee and held 
the property for plaintiff’s benefit. Instructions 41 and 42 informed the 
jury of the consequences of lawful acquisition but wrongful disposition 
of plaintiff's property. There was evidence to warrant the giving of 
each of these instructions. 


The jury was instructed that if Ferro “authorized or consented” 
or “consented and agreed” to the payment by defendant to Sunnyside 
he could not recover. Defendant contends that these instructions are 
in conflict with an earlier instruction using the words “assented to or 
acquiesced in” in that any reference to Ferro’s “acquiescence” is omitted. 
The instructions were not inconsistent, if the word “acquiescence” in 
the earlier instruction referred to laches. If “acquiescence” was intended 
to mean “passive submission or acceptance”, see, Webster’s New In- 
ternational Dictionary [2d ed. 1942], p. 23, defendant was not pre- 
judiced thereby since a mere acquiescence is not a defense to an action 
against a trustee for breach of trust. (Rest., Trusts, § 216(1), com- 
ment a; 2 Scott on Trusts 1151.) 


Defendant contends that it was prejudicial error for the court to 
refuse to give its requested instruction that the jury must “state in [its] 
verdict upon which, if any, of the respective causes of action you believe 
any plaintiff is entitled to recover judgment against defendant . . .” 
Both Ferro and Monarch stated alternative theories of recovery in three 
separate counts of their complaints. The instruction requested by de- 
fendant in effect asked for special verdicts on each of the six counts. 
The direction of special verdicts is within the discretion of the trial 
judge. Code Civ. Proc. § 625; House Grain Co. y. Finerman & Sons, 
116 Cal.App.2d 485, 498, 253 P.2d 1034; Lloyd v. Kleefisch, 48 Cal.App.2d 
408, 417, 120 P.2d 97. Nothing appears herein to indicate that the re- 
fusal to give defendant’s requested instruction was an abuse of dis- 
cretion. 
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Defendant contends that the following instruction on the measure 
of damages was erroneous and prejudicial: 


“If you should return a verdict for one or more of the plaintiffs 
against the defendant, you shall determine the amount of money 
the particular plaintiff is entitled to, and return a verdict for that 
amount, together with interest from the 6th day of July, 1950. 

“Plaintiff Ferro seeks to recover on the basis of 14 cents a 
gallon for the wine destroyed by the fire. 

“Plaintiffs [sic] Monarch seeks to recover the amount paid per 
gallon by the insurance companies for its wine stored in the Sunny- 
side Warehouse.” 


The instruction was correct. Ferro’s prayer for $29,174.32 was based 
on the assumption that he owned 208,388 gallons of wine. Evidence 
was introduced to show that normal shrinkage had reduced Ferro’s wine 
to 200,237 gallons. The jury accepted this evidence and multiplied that 
figure by 89 cents. From that total ($78,092.43) it subtracted the 
amount of Ferro’s debt to defendant ($52,636.67) and returned a ver- 
dict for the remainder, $25,455.76. Monarch’s loss was found to be the 
amount that Monarch paid for the destroyed wine, which was less than 
the amount of insurance proceeds attributable to that wine. Thus, the 
verdicts for both plaintiffs were less than those that could have been 
returned under the court’s instructions. 

Defendant contends, however, that it “received” only $85,275.30 of 
the total wine insurance proceeds of $136,440.49 and thus that plaintiffs 
are at most entitled to a share of that sum equivalent to the proportion 
that their wine bore to the total amount of the destroyed wine and, in 
Ferro’s case, less the amount of his debt to defendant. Such a com- 
putation would result in a verdict for Ferro in the amount of $4,830.35, 
and for Monarch in the amount of $23,821.74. This argument is based 
on the assumption that it is proper to exclude from the computation 
the $40,932.15 draft that was used to pay Sunnyside’s attaching credi- 
tors and the $10,233.04 draft on which the Lawrence Warehouse Com- 
pany was named a payee. These drafts cannot be excluded. Defendant 
had these drafts as well as the remainder of the proceeds within its 
possession and control. It delivered the $10,233.04 draft to Sunnyside 
without notice to either plaintiff, and Ferro’s agreement to the use of 
the $40,932.15 draft to pay Sunnyside’s creditors was made in reliance 
on defendant’s assurance that he would be paid from the remaining 
proceeds. Defendant had knowledge of each plaintiff’s interest in the 
wine insurance proceeds and it assured each of them that those proceeds 
would be adequate to pay their claims. Defendant was a trustee of 
those funds and was obligated to protect plaintiffs’ interests therein. 

It is contended that the court’s instruction that plaintiffs were 
entitled to interest from July 6, 1950, was error and that plaintiffs are 
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entitled to interest only from the date of judgment. Section 3287 of 
the Civil Code provides that “Every person who is entitled to recover 
damages certain, or capable of being made certain by calculation, and 
the right to recover which is vested in him upon a particular day, is 
entitled also to recover interest thereon from that day .. .” See, Line- 
man v. Schmid, 32 Cal2d 204, 209-213, 195 P.2d 408, 4 A.L.R.2d 1380. 
Plaintiffs’ damages were “capable of being made certain” on July 6, 
1950, except for the dispute over the amount of shrinkage on Ferro’s 
wine. There was no question but that Ferro was entitled to recover 
for 200,237 gallons of wine, and the dispute over the amount of shrink- 
age from the original 208,388 gallons cannot affect the certainty of that 
figure. Snce the jury limited recovery to 200,237 gallons, there was 
no error in allowing interest. 
The judgments are affirmed. 


GIBSON, C. J., and EDMONDS, CARTER, SCHAUER and 
SPENCE, JJ., concur. 


Drawee Bank Refused Relief Against Bank 


Guaranteeing Prior Endorsements 


Can a drawee bank recover from a bank cashing a check 
on which the drawer’s name and the payee’s endorsement is 
forged when the latter bank guarantees prior endorsements? 
This question has been answered in the negative by the Su- 
preme Court of Wisconsin in a recent case. The theory of the 
court seemed twofold. First, the fact that the drawer’s signa- 
ture was forged meant the check was a nullity and was therefore 
never a valid order. As a consequence the drawee bank is not 
actually paying on a forged endorsement so the guarantee of 
prior endorsements means nothing. Second, the drawee is the 
one “bound to know the signature of the drawer” and therefore 
the drawee pays at its peril. Quoting from an earlier Wiscon- 
sin case the court cited the rule to be, “The cashing of a check 
by a bank upon which it is drawn effectually closes the transac- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §567. 
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tion, retires the check, and discharges the liability of all parties 
thereto. . . . This rule places upon the banker, who is in the 
best position to discharge it, the burden of discovering the 
forgery... .” Fidelity & Deposit Co. of Maryland v. Peoples 
Exchange Bank of Thorp, State Bank of Elkhorn, Respond- 
ent, Supreme Court of Wisconsin, 71 N.W. 2d 290. The 
opinion of the court is as follows: 


This action was commenced by plaintiff Fidelity & Deposit Company 
of Maryland, a foreign corporation, against defendant Peoples Exchange 
Bank of Thorp, Wisconsin, for the recovery of $3,500 paid by plaintiff 
under a broker’s blanket bond to Thorp Finance Corporation on a check 
of the Finance Corporation forged by one of its employees who was cov- 
ered by said bond. The check was cashed by the State Bank of Elkhorn 
and sent to the defendant, the drawee bank, which honored it and charged 
the proceeds against the account of the Finance Corporation. Defendant 
interpleaded and cross-complained against the State Bank of Elkhorn. 
Prior to trial plaintiff settled with the defendant Thorp bank and assigned 
its cause of action to said bank against the interpleaded defendant. From 
a judgment dismissing the cross-complaint, the Peoples Exchange Bank 
of Thorp appeals. 

On December 15, 1950 Wallace O. Lieding, an employee of the Thorp 
Finance Corporation, filled out a company check for $3,500 payable to 
one William E. Harrison and forged thereon the signature of Bruce B. 
Young, manager of the company’s Elkhorn office. He then forged the 
indorsement of William E. Harrison on the check, indorsed his own name 
“W. O. Lieding” and cashed it at the State Bank of Elkhorn. The check 
was drawn on the Peoples Exchange Bank of Thorp. The Elkhorn bank 
stamped the check with its own indorsement as follows: 


“Pay First Wisconsin National Bank 
of Milwaukee, or Order 

“All Prior Endorsements Guaranteed 
“State Bank of Elkhorn 

“79-313 Elkhorn, Wis. 79-313 
“Walter T. Glowe, Cashier” 


Upon receipt by the Peoples Exchange Bank it paid the check to the 
First Wisconsin National Bank of Milwaukee and charged the account 
of the Finance Corporation. Upon settlement between the drawee Thorp 
bank and the plaintiff bonding company, the drawee sought to recover 
from the Elkhorn bank and the trial court denied such recovery. 


Willis E. Donley, R. F. Muza Menomonie, for appellant. 
H. G. Haight, Neillsville, for respondent. 
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MARTIN, Justice. 


Appellant relies on Evenson v. Waukesha Nat. Bank, 1926, 189 Wis. 
170, 207 N.W. 415. In that case two certificates of deposit issued to Even- 
son were stolen, indorsed by the thief and deposited to his account in the 
defendant Waukesha National Bank. Plaintiff, the true owner of the 
certificates, brought action against the defendant bank, which inter- 
pleaded the two issuing banks. It was held that as to the plaintiff, de- 
fendant had no defense since it unlawfully converted his certificates to 
its own use. As to the issuing banks, it was held that the defendant be- 
came a guarantor of the indorsement and even if there was negligence on 
the part of the issuing banks, the negligence of the defendant in accepting 
the forged indorsement without any proof of identity was first in point 
of time and more culpable. 

It is appellant’s argument that the Elkhorn bank is in the same posi- 
tion as the Waukesha bank in that case. We cannot agree. The certifi- 
cates in the Evenson Case were genuine instruments. It was the guaranty 
of the indorsement that the issuing banks relied upon in cashing them. 
The check here was complete and regular on its face and, so far as the 
Elkhorn bank was concerned, it had no notice of any infirmity in it or 
any defect in the title of the person cashing it, and took it in the usual 
course of business. But since the check was in fact a spurious instrument, 
the guaranty of the indorsements thereon could not be relied upon by 
the drawee bank as vouching for the genuineness of the check itself —a 
fact which the drawee was best able to determine. 

The general rule is: 


“In determining the liability of a collecting bank to refund 
money collected on a forged check, an indorsement guarantecing 
prior indorsements is no voucher of the genuineness of the signa- 
ture of the maker.” 121 A.L.R. 1060. 


At p. 1062 of the same reports it is pointed out that while the Nego- 
tiable Instruments Act provides that every indorser who indorses without 
qualification warrants to all subsequent holders in due course that the 
instrument is genuine, the drawee bank is not a holder in due course 
within the meaning of the act. 

Section 220.15 (4) (b), Stats., provides that an indorsement such as 
here involved— 


“.. . shall constitute a guaranty by the indorser to all sub- 
sequent holders and to the drawee or payor of the genuineness of 
and the authority to make prior indorsements and also to save the 
drawee or payor harmless in the event any prior indorsement ap- 
pearing thereon is defective or irregular in any respect unless such 
indorsement is coupled with appropriate words disclaiming such 
liability as guarantor.” 
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The statute protects the drawee so far as defective or irregular in- 
dorsements are concerned but does not make the indorser the guarantor 
of the drawer’s signature. 

There has been some conflict in the authorities on the question of the 
drawee’s right to recover when both the signature and the indorsement 
are forged. As stated in II Paton’s Digest, Forged Paper, sev. 7:1, 
p. 1869: 


“Where a drawee bank has paid a check on which the drawer’s 
signature and the payee’s indorsement have been forged, the right 
of the drawee bank to recover the amount so paid depends upon 
which of two principles is applied by the court. Under one prin- 
ciple, a drawee bank is precluded from recovering money paid on a 
check bearing a forged drawer’s signature, on the ground that the 
drawee is presumed to know its depositor’s signature . . . Under the 
other rule, a drawee bank may recover money paid on a check 
bearing a forged payee’s indorsement .. . The more recent decisions 
apply the first principle and hold that a forgery of the drawer’s sig- 
nature renders the instrument invalid from its inception, and that 
the drawee bank may not recover, even though the payee’s in- 
dorsement is forged.” 


Paton then quotes from the decision in First National Bank of Port- 
land v. United States National Bank of Portland, 1921, 100 Or. 264, 197 
P. 547, 558, 14 A.L.R. 479, as follows: 


“. . . But the rule which permits a drawee to recover payment 
made on a forged indorsement is not available to the plaintiff, be- 
cause the signature of the drawer was forged and the instrument 
was never at any time valid, but from the very beginning was an 
invalid order in its entirety. The plaintiff did not pay on a genuine 
instrument bearing a forged indorsement; but payment was made 
on a paper to which the name of the drawer was forged, and, since 
the plaintiff is bound to know the signature of the drawer, it paid 
at its peril.” 


It is this rule that was applied in Fidelity & Casualty Co. of New 
York v. Planenscheck, 1930, 200 Wis. 304, 309, 227 N.W. 387, 389, 71 
A.L.R. 331, upon which the trial court based its decision in the instant 
case. It was there held: 


“The cashing of a check by a bank upon which it is drawn ef- 
fectually closes the transaction, retires the check, and discharges 
the liability of all parties thereto. . . . This rule places upon the 
banker, he who is in the best position to discharge it, the burden 
of discovering the forgery, relieves prior parties of a contingent 
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responsibility, effectually cancels and retires the check, and con- 
verts it into a mere voucher.” 
We adhere to the rule there applied. 


Judgment affirmed. 





Acceleration Clause in Notes Upheld 


A New York bank held notes which contained acceleration 
clauses to the effect that “if at any time, in the sole opinion of 
the Bank, the financial responsibility” of persons liable on the 
notes “shall become impaired or unsatisfactory to the Bank 

. . or if the Bank otherwise deems itself insecure . . .” the 
notes became immediately due and payable without notice or 
demand. Relying on these clauses the bank brought suit 
against the maker of the notes when the bank was informed by 
the Federal Bureau of Investigation that the negotiable bonds 
pledged as security for the notes were stolen property. 

The maker of the notes claimed that he had pledged the 
bonds in good faith and that since there had been no adjudica- 
tion that they were stolen property, the bank could not de- 
mand payment of the notes before they were due. He also 
maintained that the acceleration clauses were invalid as being 
against public policy. The court ruled in favor of the bank, 
pointing out that it was irrelevant whether or not the bonds 
were in fact stolen since the bank had the power to accelerate 
if in the bank’s sole opinion the condition of the defendant 
(maker) has so changed that its security has been impaired. 
Manufacturers Trust Company v. Hollinger, Supreme Court 
of New York, 141 N.Y.S.2d 795. The opinion of the court 
is as follow: 


McNALLY, J.—Motions No. 2400 and 2638 are consolidated and 
disposed of as follows: 

The defendant Howard Hollinger on November 10, 1954 borrowed 
the sum of $7,500 from the plaintiff on a written collateral promissory 
note maturing by its terms on March 10, 1955. Again, on November 
15, 1954, he borrowed an additional sum of $7,500 from the plaintiff 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1271. 
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upon a similar written collateral promissory note maturing by its terms 
on February 15, 1955. At the time of each borrowing, Hollinger de- 
posited with the bank $10,000 face value negotiable bonds as security 
for the loans. Each borrowing took the form of a discount of each note, 
and the proceeds of each discount, credited to the account of Hollinger 
on the day of each borrowing, were immediately withdrawn by him 
from the bank in cash. Each of the written promissory notes so signed 
by Hollinger and delivered to the bank contains provision, among oth- 
ers, “if at any time, in the sole opinion of the Bank, the financial re- 
sponsibility” of any person liable upon the notes “shall become impaired 
or unsatisfactory to the Bank or if the condition or affairs (financial, 
business or otherwise) of such persons “shall so change, as in the 
sole opinion of the Bank (whose opinion shall be conclusive in the 
matter) shall impair its security or increase its credit risk, or if the Bank 
otherwise deems itself insecure, then, in any of those events, the said 
Liabilities, although not yet due, shall, without notice or demand, forth- 
with become and be immediately due and payable, notwithstanding any 
time or credit allowed under said Liabilities or under any instrument 
evidencing the same.” 

The word “Liabilities” used in the aforesaid provision is defined in 
the note as being “any and all liabilities and obligations of the under- 
signed to the Bank and claims of every nature and description of the 
Bank against the undersigned (including this note and any renewals, 
extensions or modifications thereof), whether now existing or hereafter 
incurred, originally contracted with the Bank and/or with another or 
others and now or hereafter owing to or acquired in any manner by the 
Bank, whether contracted by the undersigned alone or jointly and/or 
severally with another or others, absolute or contingent, secured or un- 
secured, matured or not matured.” 

On December 27, 1954, after the making of the said two loans and 
prior to the stated maturity of each note, the bank was advised by the 
Federal Bureau of Investigation that all of the $20,000 negotiable bonds 
pledged by Hollinger as security for the loans were stolen bonds and 
that they were the property of and had been stolen from on Dr. Reuben 
Thalberg of Southington, Connecticut. On January 13, 1955, the 
bank was advised by an attorney that he represented Dr. Thalberg, the 
owner of the bonds, and demanded delivery of them. 

On January 17, 1955, deeming that in its opinion the financial re- 
sponsibility of Hollinger was unsatisfactory to it, and acting under the 
said acceleration clause in the notes, the bank declared the same to be 
immediately due and payable and on said date wrote Hollinger advising 
him of such declaration and demanding payment of the amount due to 
the bank on the notes on or before January 20, 1955. No payment hav- 
ing been received by the bank, this action was instituted against Hol- 
linger on January 24, 1955. 
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No part of the notes held by the bank has been paid except the sum 
of $86.15—a bank balance applied to part payment on January 24, 
1955. The bank now moves for summary judgment in the sum of 
$14,846.35, with interest and attorney’s fees. Each of the said promis- 
sory notes contains provisions for a 15% attorney’s fee to be added 
thereto in the event that an attorney is used to enforce collection thereof 
at maturity, whether express or implied. 

The defendant’s answer consists of denials and an affirmative defense. 
None of the denials raises any issue. The affirmative defense alleges 
that at the time the defendant borrowed the monies from the plaintiff 
he pledged the said $20,000 bonds with the plaintiff; that the same are 
in the possession of the bank; that the defendant has paid all of the in- 
terest on the notes; that he is not in default; and that the said bonds 
have an open-market value in excess of $20,000. 

It appears from the bank’s moving affidavits that the bonds in ques- 
tion were, at the request of the Federal Bureau of Investigation, deliv- 
ered to the Federal Bureau of Investigation and are now in the office of 
the Federal Bureau of Investigation in Washington, D. C. 

The defendant cross-moves for summary judgment in his favor dis- 
missing the complaint. The motion is made upon the affidavit of the 
defendant, but without supporting documents. The affidavit states that 
the pledge of the bonds by Hollinger was in good faith and that there 
has been no adjudication that the bonds were stolen. Hollinger does 
not deny that the bonds were stolen and further asserts there has been 
no determination of a court of competent jurisdiction that the bonds 
were stolen; that until the plaintiff can show that it has suffered damage, 
this action has been prematurely brought. Further, that the accelera- 
tion provision in the notes is against public policy. The defendant’s 
claim that the action is premature is based on his contention that the 
acceleration clause contained in the note sued upon is invalid and is 
against public policy. 

It is the settled law of this State that maturity acceleration pro- 
visions in contracts, financial statements and promissory notes are 
valid and enforceable. 

A recent expression as to the validity and enforceability of ac- 
celeration clauses is found in Alpert v. Admiration Knitwear Co., 304 
N.Y. 1, at page 7, 105 N.E.2d 561, at page 564, in which the Court of 
Appeals held that in the light of unequivocal language in the contract 
by which the purchasers gave the seller the absolute right at any time 
to require cash payment in advance of delivery of woolens if in the sole 
opinion of the seller the financial responsibility of the purchaser shall 
become unsatisfactory to the seller, an assertion in the purchasers’ reply 
affidavit that their financial rating in the field of commerce is a good, 
safe credit risk is irrelevant, and again, 304 N.Y. at page 5, 105 N.E.2d 
at page 563: 
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“We read the decisive ‘condition’ numbered ‘2’ of the con- 
tract as a plain provision whereby the purchasers gave to the 
seller the absolute right to require ‘cash payments in advance 
of delivery’ whenever, in its ‘sole opinion’, the financial respon- 
sibility of the purchasers became ‘impaired or unsatisfactory to 
the Seller’.” 

In view of that holding, it is clear that the promissory notes sued 
upon are past due and owing and the action is not premature. Fur- 
ther, the mere fact that a creditor holds security for a past due debt 
does not operate to deprive him of the right to sue on the debt and 
obtain judgment. First Trust & Deposit Co. v. Potter, 155 Misc. 106, 
278 N.Y.S. 847; Jefferson County National Bank v. Dusckas, 166 Misc. 
720, 2 N.YS2d 336. 

Further, the effectiveness of provisions for attorney’s fees in notes 
have been consistently upheld by our courts. Commercial Invest- 
ment Trust Co. v. Eskew, 126 Misc. 114, 212 N.Y.S. 718; In re Mercan- 
tile Dye Works, 177 Misc. 454, 31 N.Y.S.2d 296; Heating & Plumbing 
Finance Corp. v. 4274 Third Avenue Corp., 147 Misc. 700, 264 N.YS. 
505. 

Defendant in his affidavit used on the cross-motion concedes that 
the facts as related in the affidavit submitted in support of the plain- 
tiffs motion for summary judgment—more particularly, paragraphs 
First, Second and Third—are substantially correct and averts that the 
fact that the plaintiff has been advised that the bonds were stolen prop- 
erty does not spell out the fact that the bonds were actually stolen. A 
contention of this kind, however, is irrelevant because the test is whether 
or not in the bank’s sole opinion the condition of the defendant has so 
changed that its security has been impaired. The defendant’s conten- 
tions in his affidavit are not sufficiently robust to resist the plaintiff’s 
claim for summary judgment, nor are they sufficiently strong to support 
its cross-motion for summary judgment. 

Accordingly, plaintiff's motion for summary judgment in the sum of 
$14,846.35, with interest, and attorney’s fees in the sum of 15% is 
granted and the defendant’s cross-motion is denied. Settle order. 





Impostor’s Forged Indorsement Leads to 
Bank Liability 
A drawee bank has been held liable for cashing a check on 
a forged indorsement where the indorsement was made by 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §560. 
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a person holding himself out to be the agent of a non-existent 
principal. The case seemed to fall directly within the facts 
outlined in the following rule quoted by the court: “A distinc- 
tion which has been drawn and generally accepted is that 
between the case where a check is delivered to an impostor as 
payee, and the case in which the check is delivered to an im- 
postor upon the representation and in the belief that he is 
the agent of the person named as payee, even though the latter 
is a fictitious or nonexistent person, or at least a person who 
had no connection with the transaction; in the latter case, as 
between the drawer and the drawee, the loss—at least in the 
absence of conduct estopping the drawer of negligence upon 
his part—falls upon the drawee, where the impostor upon whose 
indorsement the paper was paid represented himself to be the 
agent of the payee and not the payee himself.” Harsin Motor 
Co. v. The Colorado Savings & Trust Co. Supreme Court of 
Colorado, 284 P.2d 235. The opinion of the court is as follows: 


KNAUSS, J.—In the trial court plaintiff in error was plaintiff, and 
will be referred to as plaintiff, or as Harsin. Defendant in error, the 
Colorado Savings & Trust Company, defendant in the trial court, will 
be referred to as Bank; and the third-party defendant, A. M. Zipprodt, 
doing business as Zipprodt Finance Company, will be referred to as 
Zipprodt. 

Plaintiff, Harsin, in its complaint alleged that it drew a check dated 
December 19, 1952 on the Bank payable to “Barnes Used Cars” in the 
sum of $1,350; that the Bank paid said check on a forged indorsement; 
that Harsin made demand on the Bank for repayment and was refused. 
Defendant Bank filed a third-party complaint alleging that the last in- 
dorsement on said check was that of Zipprodt; that the Bank demanded 
payment from Zipprodt and was refused, and the Bank prayed judg- 
ment against Zipprodt for all sums that might be adjudged in favor of 
Harsin against the Bank. By its answer the Bank alleged that the in- 
dorsement of said check was not forged, “but was made by a person duly 
authorized to make the same both by the payee and by the plaintiff.” 
Zipprodt filed his answer alleging the check was issued in payment for 
the purchase of an automobile which was delivered to Harsin and that 
the payee named in said check “Barnes Used Cars” is a nonexistent and 
fictitious payee, making no claim to the proceeds of said check. Zip- 
prodt admitted he had made the last indorsement on the check. 

Trial was to the court. At the conclusion of Harsin’s evidence, the 
trial judge granted motions of the Bank and Zipprodt to dismiss the 
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action and from the judgments of dismissal Harsin brings the cause 
here by writ of error. Zipprodt has not entered an appearance in this 
court. 


Harsin has not presented a reporter’s transcript of the evidence, but 
relies entirely on the rather complete findings of the trial judge, and 
urges for reversal the conclusion of law that there is no forged indorse- 
ment on the check. 


The findings of the trial court are as follows: James H. Rickerson, 
hereafter refered to as Rickerson, offered to sell Harsin a 1951 Chevrolet 
automobile, advising Harsin the title to said car was in the name of 
“Barnes Used Cars”; that the certificate of title was in the possession 
of Zipprodt. Harsin, before completing the purchase, telephoned C. J. 
Hartman, manager of Zipprodt Finance Company, third-party defendant 
and verified the Zipprodt held the certificate of title to the 1951 Chev- 
rolet automobile. Harsin, desiring to make payment to the owner of 
the car, executed his check for $1,350, payable to Barnes Used Cars, 
though Rickerson had asked Harsin to make him the payee, which Har- 
sin declined to do. It appears at that time Rickerson owed Zipprodt 
approximately $500 and that Zipprodt was holding a certificate of title 
to this automobile. Zipprodt had no chattel mortgage on the car. Rick- 
erson took Harsin’s check to Zipprodt and indorsed it in the presence of 
an employee of Zipprodt’s as follows: “Barnes Used Cars—Charles 
Barnes—James H. Rickerson.” 


The trial court found that at the time the employee of Zipprodt be- 
lieved that Charles Barnes, a used car dealer in Ordway, Colorado, “had 
authorized such indorsement, or did not object thereto.” Rickerson de- 
livered the check to Zipprodt, who deposited the check in defendant 
Bank; retained $500 and gave Rickerson the balance of $850. C. J. 
Hartman, manager of Zipprodt’s, notarized the signature of “Barney’s 
Used Cars, Charles Barnes” on the assignment of the certificate of title 
to the car without seeing who executed the instrument, and latter mailed 
the certificate to Harsin. It is conceded that Charles Barnes of Ordway, 
who did business as “Barney’s Used Cars,” was not associated with 
Rickeron; did not sign the certificate of title; had no interest in Ricker- 
son, the automobile, or the check. It was later ascertained that the 
1951 Chevrolet automobile had been stolen and it was repossessed by 
the rightful owner, whereupon Harsin informed the Bank that its in- 
dorsement on the check “Barnes Used Cars—Charles Barnes” was a 
forgery and demanded that the Bank credit Harsin’s account with 
$1,350. This the Bank did, but later withdrew the credit given Harsin. 


It appears from the findings that the certificate of title held by Zip- 
prodt was spurious. A transfer of this certificate of title from one Gil- 
bert Sandoval to a wecking yard in November, 1952 was notarized by 
Hartman; the transfer from the wrecking yard to Barney’s Used Cars in 
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December, 1952 was notarized by said Hartman, as was the transfer in 
1953 from Barney’s Used Cars to Harsin. 

The trial court’s conclusions of law include the following: “.. . if 
the defendant is held liable to the plaintiff for the amount of this check 
without further evidence being introduced to controvert the testimony 
now in the record, the defendant should be able to recover from the 
third-party defendant on the ground that the third-party defendant 
endorsed the check when it was negotiated to and deposited in defendant, 
Colorado Savings and Trust Company. 

“James H. Rickerson obtained the check from Harsin Motor Com- 
pany through Rickerson’s fraudulent misrepresentation that he could 
produce a good title to the Chevrolet automobile. He did, in fact, cause 
to be produced and delivered to the plaintiff, a title to the automobile, 
even though he used the name ‘Barnes Used Cars’ on the check which 
was his own assumed name, it appearing that the reason for the use of 
this name was an attempt to deal in used cars without a license in vio- 
lation of the statute, and escape detection, by appropriating the name 
of Charles Barnes ‘Barney’s Used Cars,’ an authorized dealership on 
the car title.” ... 

“The fraud practiced by Rickerson was’ practiced on both plaintiff 
and third-party defendant alike. The defendant was completely un- 
aware and had no reason to be aware of Rickerson’s chicanery. 

“In view of the fact that the plaintiff gave the check in payment for 
the title of an automobile, which title it actually received from the then- 
holder of the certificate of title, the endorsement by James H. Ricker- 
son—even though he assumed a name of ‘Barnes Used Cars—Charles 
Barnes’ leads to the conclusion that his endorsement of the check was a 
not a forgery and was—so far as the title to the check was concerned—a 
sufficient endorsement.” 

“Tt is fundamental that a bank may not charge to the account of its 
depositor a check paid on the basis of a forged indorsement. Scala v. 
Miners’ & Merchants’ Bank of Ouray, 64 Colo. 185, 171 P. 752. The 
contract between the bank and the depositor is that it will pay out of 
the depositor’s money only upon and in accordance with his express 
direction. Western Union Tel. Co. v. Bi-Metallic Bank, 17 Colo.App. 
229, 68 P. 115; Henderson v. Greeley National Bank, 111 Colo. 365, 142 
P.2d 480. 

“The indorsement of a check payable to a fictitious payee but one to 
whom the drawee did not intend payment to be made, is a forgery. . . . 

“But where one represents himself to be the agent of a fictitious 
person and fraudulently procures the delivery to himself of a check pay- 
able to the order of such fictitious person as payee, and secures the 
payment of the check to himself by indorsing the name of the fictitious 
payee upon it, in the absence of estoppel or negligence on the part of 
the drawer, the loss, as between the drawer and the bank upon which 
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it is drawn, must be borne by the latter.” McCornack v. Central State 
Bank, 203 Iowa 833, 211 N.W. 542, 52 A.L.R. 1297. 

Under this record it cannot be doubted that Rickerson was an im- 
postor. How deeply Hartman, manager of Zipprodt was involved in 
this transaction is a matter of conjecture at this stage of the case. It 
will be noted that the check was payable to Barnes Used Cars, and was 
indorsed by Rickerson. The name of the used car dealer at Ordway was 
Barney’s Used Cars. The pertinent rule fixing liability of the defendant 
Bank and supported by the overwhelming weight of authority is aptly 
stated in 7 A.J. section 600, p. 436, as follows: 


“A distinction which has been drawn and generally accepted is 
that between the case where a check is delivered directly to an 
impostor as payee, and the case in which the check is delivered 
to an impostor upon the representation and in the belief that he 
is the agent of the person named as payee, even though the latter 
is a fictitious or nonexistent person, or at least a person who has 
no connection with the transaction; in the latter case, as between 
the drawer and the drawee, the loss—at least in the absence of 
conduct estopping the drawer of negligence upon his part—falls 
upon the drawee, where the impostor upon whose indorsement 
the paper was paid represented himself to be the agent of the 
payee and not the payee himself.” 


In 9 C.J.S., Banks and Banking, § 356, p. 743, the rule is stated: 


. . where the impostor, on whose indorsement the check 
is paid, obtains the same from the drawer by representing him- 
self to be the agent of the payee, and not the payee himself, such 
indorsement is a forgery, and payment by the drawee is unau- 
thorized.” 


We conclude the trial court erred in sustaining the motions to dis- 
miss at the conclusion of plaintiff’s case. The cause is remanded with 
direction to vacate the judgments of dismissal and proceed with the 
trial of this cause in harmony with this opinion. 





COMMERCIAL CREDIT 


LAW LETTER 


By Tuor W. Kotte, Jr., Member New York Bar 
Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales, chattel mortgages and other secured transactions. 





Although importers in the 
United States have used 
trust receipt financing for 
some fifty years it has not 
been until perhaps the last 
twenty years that trust re- 
ceipts have played an impor- 
tant part in domestic com- 
mercial transactions. It 
was with the burgeoning of 
the automobile industry 
that the trust receipt de- 
veloped into an everyday, 
useful commercial instru- 
ment. This development was 
fostered, of course, by the 
banks and finance companies 
which financed the purchase 
of automobiles by dealers 
from the manufacturers and 
who turned to the instru- 
ment as a means of maintain- 
ing their security interest 
in automobiles for which 
they had advanced the pur= 
chase price. 

And with the development 
of the trust receipt many 
legal problems arose. One of 
the most important of these 
was the problem the courts 
and legislatures had of 
defining exactly what sort 


of interest was retained by 
the lending institution 
which held a trust receipt. 
A great deal of confusion 
arose in this regard when 
the courts attempted to fit 
trust receipt transactions 
into the common law patterns 
previously established for 
chattel mortgages, condi- 
tional sales, pledges, bail- 
ments and consignments. 
Particular trouble de- 
veloped when various state 
courts treated trust re- 
ceipts indifferent manners, 
some basing their decisions 
on the fact that with a so- 
called pure trust receipt 
the source of the lender's 
title is the seller who sells 
to the dealer but who trans- 
mits the documents of title 
directly to the lender. At 
the same time other courts 
were basing decisions on the 
fact that in some trans- 
actions the source of title 
is the borrower himself 
which, of course, makes the 
transaction more closely 
akin to a chattel mortgage 
arrangement. This created 
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difficulties where the 
courts were called upon to 
decide questions of owner- 
ship and interest by deter- 
mining whether or not the 
local recording statutes 
applied to specific trust 
receipt transactions. 
Fortunately the Uniform 
Trust Receipt Act which has 
been adopted in thirty 
States, Alaska and Hawaii 
has helped clear up some of 
the problems of trust re=- 
ceipt financing and in 
particular has decided the 
question of source of title 
by stating that "The secu- 
rity interest of the en- 
truster (lender) may be 
derived from the trustee 
(borrower) or from any other 
person, and by pledge or by 
transfer of title or other- 
wise." Section 2(b). 


* * * 


TRUST RECEIPT AND TITLE 


One of the recent trust 
receipts cases involves the 
matter of title. Evidently 
a bank granted a loan to an 
automobile dealer in ex-= 


change for the dealer's 
trust receipts covering 
five automobiles. At the 


time, the bank had knowl- 
edge of the fact that the 
dealer did not have title to 
the cars and would not have 
title until such was pro- 
vided by the seller to- 
gether with the manufactur- 
er's certificate of origin. 
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The dealer subsequently did 
not pay the seller for the 
cars and in order to protect 
its interest the bank took 
possession of them. Under 
these circumstances a Ten=- 
nessee court ruled that the 
seller of the automobiles 
was entitled to recover them 
from the bank since the 
bank's knowledge that the 
dealer did not have title to 
the cars prevented the bank 
from becoming an innocent 
purchaser under the trust 
receipts. Johnson v. Com- 
merce Union Bank, Tennessee 
Court of Appeals, July, 
1955. 


TRUST RECEIPTS— 
BANKRUPTCY OF BORROWER 


Does a lien created by 
trust receipts become a 
voidable preference if the 
borrower giving the trust 
receipts becomes bankrupt 
within four months after is- 
Suing the instruments? The 
Court of Appeals in the 
Fourth Circuit has answered 
this question in the nega- 
tive. The court stated that 
the trust receipts were void 
not only because they were 
given within four months of 
the borrower's bankruptcy 
but also because they were 
not recorded within 21 days 
after they were executed. 
Moreover, the finance com- 
pany extending credit under 
the trust receipts knew the 
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borrower was insolvent at 
the time the trust receipts 
were issued. General Elec- 
tric Credit Corporation v. 
Davis, United States Court 
of Appeals, Fourth Circuit, 
June, 1955. 


* * * 


TRUST RECEIPTS— 
RECOVERY FROM PURCHASER 


The Tennessee Court of Ap=- 
peals has been called upon 
to decide another trust re- 
ceipt case lately. A fi- 
nance company holding a car 
dealer's trust receipt in- 
stituted an action against 
the dealer to have the auto- 
mobile which was the sub- 
ject of the receipt re- 
turned. This was done on 
March 22nd. A few days 
later, on March 25th, the 
dealer sold the car to a 
buyer who gave the dealer a 
check on that day but left 
the car with the dealer to be 
serviced. The buyer received 
the bill of sale the next 
day together with the title 
papers. The court ruled that 
Since there had been no ef- 
fective delivery of the car 
and since the company's suit 
was instituted before the 
sale, the buyer was not an 
innocent purchaser and 
therefore was not entitled 
to the car which rightfully 
belonged to the company 
which held the trust re- 
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ceipt. Hewgley v. General 
Motors Acceptance Corp. 
Tennessee Court of Appeals, 
September 9, 1955. 


* * * 


TRUST RECEIPTS— 
UNAUTHORIZED EXECUTION 


Although it is difficult 
to realize how this matter 
ever came to court since the 
answer seems so apparent, a 
decision was handed down by 
a federal district court to 
the effect that a finance 
company holding trust re=- 
ceipts did not have a valid 
lien against a trustee in 
bankruptcy of the borrower. 
It appeared that the fi- 
nance company entrusted 
certain automobiles to a 
corporation in a trust re- 
ceipts transaction. The re=- 
ceipts were executed by the 
person who had been presi- 
dent of the borrowing cor- 
poration but who had re- 
Signed three days before 
executing the receipts. Be- 
cause the finance company 
knew this person was no 
longer an officer of the 
borrowing company, the trust 
receipts were not valid 
against the trustee in bank- 
ruptcy of the borrower. 
Crusoe v. Associates Dis- 
count Corp., United States 
District Court, Northern 
District of Florida, June, 
1955. 
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CREDIT TRANSACTIONS 
WITH MINORS 

Two cases have been decided 
lately which indicate quite 
clearly that even though it 
is risky to deal with people 
who are not of age because 
of the common law which al- 
lows minors to rescind their 
contracts with impunity, 
the law does afford protec- 
tion to the business man 
dealing with minors who 
fraudulently represent they 
are over twenty-one. In the 
first case a minor repre- 
sented that he was 22 years 
old when buying a car under 
a conditional sale con- 
tract. After default by the 
minor, and repossession and 
sale by an assignee of the 
seller, the court ruled that 
the minor could not recover 
the money already paid under 
the sale contract and was in 
fact liable for the balance 
due under the contract. 
Carney v. Southland Loan 





put up such shelters. 


Sign of the Times 


The Federal Housing Authority has issued a release concerning 
Title I loans on bomb shelters. It prompts insured lenders to ap- 
prove bomb shelter loans only on a direct-to-borrower basis in 
order that the lender have the opportunity to suggest a consulta- 
tion between the borrower and the local Civil Defence authority. 
The FHA believes this sort of arrangement will do much to elim- 
inate high-pressure scare selling to unwary individuals seeking to 
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Co., Georgia Court of Ap- 
peals, June, 1955. 

In the second case a minor 
represented that he was 23 
years old when applying for 
a chattel mortgage floor 
plan covering five auto- 
mobiles he planned to sell. 
When only part of the note 
was satisfied the minor 
brought suit to rescind be- 
cause of his minority. The 
court ruled that the minor 
could not avoid his con- 
tractual obligations on the 
note since he had fraudu- 
lently represented he was 
of age. It was pointed out 
that the law permitting 
minors to rescind their con- 
tracts existed in order to 
protect them from their own 
folly or the unscrupulous 
acts of others but was not 
designed to shield them 
after unconscionable acts. 
Byers v. Lemay Bank & Trust 
Co., Missouri Supreme Court, 
September 12, 1955. 
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BANKING LEGISLATIVE 


TRENDS IN THE STATES 





ARIZONA: Enactment of a new Arizona small loan law, which 
would lower the top interest rate but increase the ceiling and allow 
lenders to sell insurance to borrowers, was recommended by William 
T. Christian of Chicago, president of the National Consumer Finance 
Association, in addressing the convention in Phoenix of Arizona Asso- 
ciation of Small Loan Companies. 

The Arizona association, now headed by Richard K. Steinman, presi- 
dent of Little Loans Corp., Phoenix, changed its name to the Arizona 
Consumers Finance and Loan Association. 

The proposed legislation would drop the small loan interest rate 
maximum from 34% to 8 per cent for the first $300, then fix the rate 
at 2 per cent on the unpaid balance up to $300. The loan ceiling would 
be lifted from $300 to $600. 

Under the proposal, insurance could be sold the borrower at not 
more than 50 cents per $100 per year on the original loan and “charges 
precomputed or to be earned, or 74% cents per month of outstanding 
indebtedness.” 


CONNECTICUT: State Insurance Commissioner Thomas J. Spel- 
lacy announced he was ordering 10 automobile insurance firms, operat- 
ing through finance companies, to refund more than $500,000 in alleged 
overcharges to an estimated 20,000 Connecticut policyholders. 

He said the overcharges, uncovered in a month-long investigation, 
were limited to collision policies on financed family automobiles not 
used in business. The overcharges were made, he said, by improper 
classification as to households having drivers under 25 which call for 
higher insurance premium rates. 

Names of the companies involved were not disclosed, but in all cases 
they were said to be associated with automobile finance companies, 
which do their own insuring. 

No complaints from individual policyholders were made to the State 
Insurance Commissioner. Spellacy ordered the investigation, similar 
to those under way in many other states, after noting that the alleged 
overcharging practice was uncovered in Texas. 

Spellacy said he would begin individual conferences with the com- 
panies involved early in December to determine how refunds would 
be made. 


GEORGIA: In reporting that the state collected $205,742 in li- 
censes and taxes from small loan companies during the first four months’ 
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operations of Georgia’s new industrial loan law, State Insurance Com- 
missioner Zack Cravey said indications are that it will bring in about 
$500,000 a year. 

Largest collection thus far was for $148,836 from license and ex- 
amination fees. The license fee is $200 and examination and investiga- 
tion charges, nonrecurring, are $50. 

A 3 per cent tax on interest collected by lenders yielded $56,976. 
The act, as passed by the 1955 legislative session, calls for the 3 per 
cent tax to be collected on interest, loan charges and credit insurance 
premiums. At Cravey’s request, however, Governor Griffin by executive 
order removed the tax on loan charges and insurance premiums during 
a trial period. The law went into effect July 1. 

“Proper regulation of small loan companies,” Cravey pointed out, 
“not only brings protection to the borrowing public but also is a boon 
to the taxpayers generally. This money which my office turns over 
to the treasurer will go to build roads and schools and otherwise will 
be used advantageously for the benefit of all our people.” 

In another development, Georgia House Speaker Fred Hand ex- 
pressed belief Georgia could earn $2,000,000 a year in interest by in- 
vesting idle state funds now on deposit in banks throughout the state. 

In appearing before a state legislative economy study subcommittee, 
Hand estimated about $80,000,000 of such state funds could be in- 
vested. He suggested it be put into Federal government bonds to draw 
21% per cent interest. 

Hand pointed out that state deposits in about 200 banks now draw 
no interest, although the banks get earnings from the money. Since 
Georgia banks pay only $1,650,000 a year in state taxes, he said, the 
banks now are making more money from interest on state funds than 
they are paying the state in taxes. 


INDIANA: A special session of the Indiana State Legislature 
Advisory Commission was called for Dec. 6 to authorize the creation 
of a subcommittee to investigate credit insurance activities in the state. 

In jointly announcing the session, Lieut. Gov. Harold W. Handley 
and Indiana House Speaker George S. Diener said the purpose of the 
sub-committee will be “to look into all phases of the credit insurance 
business,” including: 

1—Extent of involuntary and coercive practices in the sale of tie-in 
credit insurance with the making of small loans. 

2—Extent of the practice of “kicking back” insurance commissions 
to the lending company in defiance of the law. 

3—Extent of recruiting insurance agents among loan company per- 
sonnel without regard for their qualifications to write insurance. 

4—Effect on the small loan business of individuals acting in dual 
capacities as officers of both loan companies and credit insurance firms, 
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and the influence wielded by individuals having interlocking holdings 
in such businesses. 

5—Possible need for legislative action to clarify and strengthen the 
regulations administered by both the State Department of Financial 
Institutions and the State Insurance Department. 

Diener said these two departments will furnish the starting point 
for the subcommittee’s work in view of their overlapping responsibilities 
for the entire small loan-credit insurance industry in the state. 

The Indiana Legislative Advisory Commission is composed of three 
members from the State Senate and three from the Indiana House of 
Representatives, with Diener and Handley acting as ex-officio members. 
“In effect,” Diener said of the Dec. 6 session, “this will be the General 
Assembly acting between terms.” 

Credited by Diener with “having brought the subject to light” was 
a series of four recent articles in The Indianapolis Star on tie-in deals 
between some insurance and small loan companies. “In view of its 
seriousness,” Diener said, “it certainly bears investigation.” 

The newspaper articles surveyed the credit insurance business in the 
state and reported fears by many observers that a proposed small loan 
regulation being considered by the State Department of Financial In- 
stitutions might legalize the pressure-sale of unwanted life, accident 
and health insurance to small loan borrowers. 

After the newspaper series started, the department postponed from 
Nov. 4 to Feb. 4 a hearing on its proposed regulation, which it said 
was intended to “clarify” what types of insurance may be sold in con- 
nection with small loans and in what amounts. It was announced the 
hearing was delayed pending the outcome of another hearing on a re- 
lated matter by the state insurance commission on Jan. 16. 

Opponents of the proposed new credit insurance regulation, which 
would be listed as Regulation 2, contend it might have the effect of 
requiring borrowers to buy insurance regardless of their needs or wants 
and that it would increase the average loan company’s interest rates 
and charges from 27.2 per cent a year to about 33 per cent. One op- 
ponent estimated the proposed regulation would cost Indiana small 
loan borrowers about $3,000,000 more a year in fees. 

Although Indiana law limits small loan interest rates to 3 per cent 
a month on the first $150 of the loan and 1% per cent a month on 
everything above $150 to the ceiling of $500, opponents of the pro- 
posed new regulation point out it would impose no such restrictions 
on the insurance premiums that could be demanded of borrowers. 

As plans for the legislative group’s session were announced, State 
Insurance Commissioner William J. Davey announced a stringent 
tightening up in his department’s supervision of the licensing of Ife and 
accident and health insurance agents, “with particular emphasis on 
agents selling credit insurance forms.” 
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In a special bulletin to all licensed companies, Davey, who only 
recently took office, called attention to the fact that the licensing law 
makes no distinction between the requirements for anyone who sells 
credit insurance and agents selling regular forms. 

Davey said his bulletin was necessitated by information reaching 
his department that “a few companies have represented to this de- 
partment that they are giving courses of training when in fact some- 
times no training has actually been given the applicant.” 

He warned that such future defiance of the state’s insurance laws 
would result in the revocation of the agent’s license and full prosecution 
as provided by law for “any insurance company which collaborates in 
or condones” any such practices. 

In an earlier unrelated Indiana development, a suit seeking a tempo- 
rary injunction against the State Insurance Department was filed in 
the Circuit Court in Indianapolis on behalf of Motors Insurance Corp., 
an insurance affiliate of General Motors Corp., in a move to force 
issuance of insurance sales licenses to automobile dealers. 

Also naming State Insurance Commissioner Davey as a defendant, 
the complaint charges that the commission has exceeded statutory 
power by refusing to grant insurance licenses to automobile dealers. 

Any person who has a good business reputation and passes the writ- 
ten insurance examination, the complaint contends, should be allowed 
to sell insurance in conjunction with an automobile agency. 

Reasons cited by the commissioner for refusing such licenses are 
that dealers cannot devote full time to insurance, coercion practices 
would result, and that sales should not be handled by part-time per- 
sonnel. The commissioner also has contended that car dealers do not 
always inform purchasers that insurance sometimes only covers physi- 
cal damage. 

Motors Insurance Corp. now operates in 43 states, the District of 
Columbia and Hawaii, its complaint states. 


MINNESOTA: Adoption by the Minnesota Association of Fi- 
nancial Managers of a code of ethics for the debt-liquidating industry 
in the state was announced by V. N. Theon of Minneapolis, president 
of the association and head of Mutual Service Corp., who said it in- 
cluded the following “principles of fair play”: 

Tell the truth about the services offered; cooperate fully with all 
legitimate credit bureaus; seek to bring creditor and debtor together 
on friendly terms; sell service on its own merits and avoid misleading 
advertising and untrue statements; avoid any semblence of practice of 
law or encourage or solicit bankruptcies, discuss all charges openly and 
indicate them clearly on the contract and avoid affiliating with any 
finance company or lending agency. 
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NEBRASKA: A suit brought by the state of Nebraska against 
Associates Discount Corp., an Omaha finance company was, in effect, 
thrown out by a three-judge court in Omaha. 

Charging the company with unlawful loan activities, collection of ex- 
horbitant interest rates and other violations, the state had asked that 
more than 1,000 contracts with automobile purchasers be cancelled. 

However, most of the arguments in a demurrer filed by the company’s 
counsel were sustained in a decree signed by District Judges Patrick 
W. Lynch, Carrol O. Stauffer and L. Ross Newkirk. 

The Nebraska judges held that “proof of the material allegations 
contained in the petition would not establish that Associates were lenders 
of money.” 

“The petition,” the judges said, “does not state facts sufficient to 
constitute a cause of action and the state has no authority to prosecute 
the action on the Installment Loan Act. 

“Tt is the further opinion of the court that if the transactions as 
alleged do constitute loans, the state has no legal capacity under the 
Installment Loan Act to prosecute an action for the cancellation of 
the papers evidencing such loans. The parties to the instruments 
(auto buyers and finance company) sought to be cancelled are neces- 
sary to such an action.” 

The suit was brought by the state attorney general’s office. Judge 
Lynch said the state either could file an amended petition or appeal 
the ruling on the demurrer to the State Supreme Court. 

It marked the second victory for Associates. Judges earlier granted 
a demurrer by the company on the original petition. The state filed 
an amended petition, to which the second demurrer applied. What 
further action the state might take in the case had not been indicated 
at this writing. 


NEW MEXICO: Three new small loan regulations, including one 
governing tie-in sales of insurance, were issued by New Mexico State 
Bank Examiner F. F. Weddington. 

He said he was surprised to discover there apparently had been some 
violations in connection with credit insurance. Although declaring none 
had been sufficiently serious to justify “pulling a license,” he empha- 
sized that any continued violations would not be condoned. 

The new insurance regulation, effective Nov. 1, is intended to pre- 
vent the writing of “excessive insurance beyond the value of the prop- 
erty” securing a loan, and to prevent accumulation of a number of 
policies. 

Another of the new regulations, effective Dec.- 1, requires all li- 
censes in Bernalillo County to join a small loan lenders exchange. 
Purpose of this order is to prevent “multiple loans” to a single person, 
going from one loan firm to another. 
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The other new regulation, concerning conditional sales contracts, 
is aimed mainly at clarifying the new state law and at “getting some- 
thing a little better operative,” Weddington explained. 


VIRGINIA: Virginia’s Advisory Legislative Council recommended 
the enactment of new state legislation next year which would have the 
effect of permitting small loan companies to grow bigger, compelling 
them to be stronger, restricting their number and providing more 
stringent penalties for their control. 

In a report on a study requested by Governor Stanley, the legislative 
research group proposed small loan act amendments to: 

1—Increases the small loan ceiling from $300 to $600. Maximum in- 
terest charges would be held to 2% per cent on the unpaid balance of 
loans up to $300 and dropped to 1% per cent on loans in excess of 
$300. 

2—Double the minimum capital required for establishing a small 
loan business. This would require $40,000 in assets to start business in 
cities of 15,000 population or more, and $20,000 in smaller localities. 

8—Provide that additional licenses for small loan businesses “be 
issued only when the commission (State Corporation Commission) finds 


that the convenience and advantage of the community will be pro- 
moted thereby.” 


4—Prohibit any company, singly or in conspiracy with other com- 
panies, from making combinations of loans below $300 in order to charge 
higher interest rates than otherwise could be obtained. 


5—Broaden the penalty clause of the act to cover all violations 
instead of certain specified ones, and increase the maximum fine from 
$100 to $500. 

“The operation of small loan companies, using private funds to lend 
money at rates greater than those allowed other lending institutions,” 
the report said, “is permitted on the theory that there are many per- 
sons whose credit rating is such that they cannot obtain loans through 
banks and similar lending agencies. 

“Such persons, unless a means be provided whereby they can obtain 
loans when they need them from a legally established and regulated 
loan company, will be driven to ‘loan sharks,’ who will lend them money 
only upon such extortionate terms as to be ruinous.” 

Virginia, the council noted, is one of the more than 30 states reg- 
ulating the operation of small loan firms. In 1945, it said, 61 small 
loan companies operated in Virginia, making a total of $16,492,500 
loans during the year. In 1954, the number of licensed companies had 
increased to 126 and the total of loans made to $60,101,900, with more 
than 77 per cent of such loans in the $200 to $300 bracket. During the 
first nine months of 1955, the licensed companies jumped to 162. 
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Pointing out that Virginia has held such loans to a limit of $300 ever 
since it adopted the state small loan act in 1918, the council suggested 
that a considerable number of persons borrow from more than one 
small loan company at the same time in order to get around the ceiling. 

“Those who are forced to resort to small loan companies in order to 
secure loans for emergency purposes,” the report added, “are those 
least able to pay high interest rates. Savings to such borrowers which 
might result from the suggested increase in the limit with an accom- 
panying decrease in the maximum interest rate for loans above the 
present limit appear to justify this change in the law.” 

The council also declared its proposals should benefit the companies 
by reducing their operating costs. 

To provide adequate funds for larger loans and to discourage the 
establishment of any considerable number of additional companies, the 
council recommended that minimum capital requirements be doubled 
for businesses set up in the future. 

“In addition,” the council said, “the State Corporation Commission 
should be given more latitude in the granting of licenses to engage in 
this business by being permitted to take into account the convenience 
and advantage to a community in which the establishment of such a 
business is proposed.” 

As to the need for a clarification of existing law “forbidding several 
loans, totaling more than the ceiling on the individual loans from the 
same licensee,” the report said: 

“Tt is recommended that licensees within a political subdivision or 
within five miles of each other, who are under the same ownership or 
common control, shall be treated as one licensee.” 

In connection with its penalty recommendations, the council pointed 
out that the SCC now may impose a fine against a company up to $100 
for violation of some sections of the act, although infractions of other 
sections may not be punished by any fine. 

“In case of a minor violation,” the report noted, “the commission 
may have to revoke a license in order to impose any penalty.” 

To correct this situation, the council recommended that penalty 
provisions be made applicable to all sections of the small loan act, with 
the maximum fine boosted to $500. . 








SMALL LOAN AND SALES FINANCE 


TRENDS IN STATE LEGISLATURES 





Legislative and regulatory issues affecting small loans, installment 
sales financing, credit insurance and related issues will be widely con- 
sidered in state capitals during the coming year, despite the fact that 
fewer state lawmaking bodies will convene than during 1955 when reg- 
ular, budget or special legislative sessions were held in all states except 
Kentucky and Virginia. 

Regular or budget legislative sessions are scheduled for 1956 in Ari- 
zona, California, Colorado, Georgia, Kansas, Kentucky, Louisiana, Mary- 
land, Massachusetts, Michigan, Mississippi, New Jersey, New York, 
Rhode Island, South Carolina, Virginia and West Virginia. 

Special or extended sessions will be held in a number of other states, 
while in many there will be interim legislative study activity in prepara- 
tion for the following year. There also will be court decisions and ad- 
ministrative action directly and indirectly affecting the consumer finance 
field. 

Proposals being readied for future consideration and significant cur- 
rent-year developments, as thus far reported from state capitals through- 
out the country, include the following: 


ALABAMA: A new small loan regulatory law is virtually certain 
to be sought during the 1957 session of the Alabama legislature, if the 
issue is not raised sooner at a special session. 

Failing of enactment during the current-year session was a bill, 
backed by small loan companies, which would have revised interest rates 
on small loans but permitted the collection of sizable service charges. 

Under the bill, the legal interest rate on small loans would have 
been cut to 1 per cent a month. However, the measure would have al- 
lowed a service charge of one-tenth the loan on all loans from $100 to 
#500. 

While the legislation was under consideration, State Attorney Gen- 
eral John Patterson launched what he said would be a drive for enforce- 
ment of the state usury law. 


ARKANSAS: Governor Faubus vetoed an Arkansas legislative bill 
which would have legalized differentials between cash and installment 
sales prices. 

The proposed legislation had been sought by automobile and appli- 
ance dealers to permit merchants or finance companies to be compen- 
sated for the added expense of carrying installment paper beyond the 
10 per cent interest rate allowed by the state constitution on tredit sales. 
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The governor objected that the bill would permit “the owner or 
dealer of personal property to charge a different price for the property 
if sold on credit than would be charged if sold for cash . . . and it is my 
opinion that this bill seeks to do what is forbidden by the (state) con- 
stitution.” 


CALIFORNIA: Bills enacted by the 1955 California legislature in- 
cluded a measure requiring automobile dealers and finance companies 
to inform an automobile buyer or borrower when insurance obtained in 
connection with such financing does not include liability coverage. 


COLORADO: A new Colorado law enacted this year limits interest 
rates to 3 per cent a month on small loans up to $300, a reduction of 
about 14 per cent from the limit previously in effect. 

The act limits the rate on loans between $300 and $500 to 1.5 per 
cent a month, an increase of about 1% per cent, and boosts the rate on 
loans from $500 to $1,500 to 1 per cent a month, an increase of about % 
per cent from the old law. A limit of 2 per cent a month is continued on 
loans exceeding $1,500. 

Not included in the current-year measure was a so-called “forgive- 
ness” clause which had led former Governor Thornton to veto similar 
legislation two years ago. 

The controversial forgiveness clause had called for releasing a loan 
company from legal liability in cases where loans were made in good faith 
but where more than 2 per cent interest on loans over $300 was charged. 
This stemmed from a State Supreme Court decision three years ago 
which held that a 1913 money-lender act still applied to loans over $300, 
although prior general belief had been that the law had been superseded 
by subsequent acts. 

Colorado’s 1955 legislature also enacted a bill permitting loan com- 
panies to sell credit life, accident and health insurance. 

Failing of enactment was another legislative proposal which would 
have set maximum interest rates for installment sales of automobiles. 
This measure would have put a limit of 114 per cent per month on cars 
18 months old or newer; 14 per cent per month on cars 18 months to 
three years old and 2 per cent on older cars. 


CONNECTICUT: State Banking Commissioner Henry C. Pierce 
Jr. has advocated the strengthening of a new Connecticut law placing 
ceilings on automobile sales financing rates. 

Pointing out that the law permits the state to check finance company 
records only when a written complaint is made and to check only the 
papers involved in a specific case, Pierce said he feels the state should 
be allowed to inspect all books of car finance firms for compliance with 
the law irrespective of whether a complaint has beén made. 
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Similar views have been expressed by Melvin O. Hall, sales finance 
director of the state banking commission, who said in October that only 
one complaint had been received since the law went into effect July 1. 

Under the new law, as enacted earlier this year by the Connecticut 
legislature, finance charges on new cars are limited to $6 per $100 per 
year and on used cars not more than two years old, $9 per $100 per year; 
and on older cars, $12 per $100 yearly. 

The act requires finance companies to keep all books and records on 
all sales for at least two years after final installment payments are made. 


Failing of enactment was another Connecticut legislative bill which 
would have required finance companies to include liability insurance, as 
well as fire, theft and collision insurance, in installment contracts on the 
sale of automobiles. 

Another rejected bill would have reduced the rate of interest on 
small loans from 12 to 6 per cent. 

Also turned down by the Connecticut lawmakers was a proposal 
aimed at preventing automobile dealers from selling insurance in con- 
nection with car sales. 


FLORIDA: A bill unsuccessfully introduced in the 1955 Florida 
legislature would have increased the ceiling on small loans from $300 to 
$600 and provided for these maximum monthly interest charges: 344 per 
cent for the first $200; 2/2 per cent on the second $200, and 1/4 per cent 
on the third $200. 


GEORGIA: State Senator Everett Millican has indicated he in- 
tends to seek the enactment next year of more stringent small loan reg- 
ulatory legislation. He opposed the current-year enactment of a new 
small loan law which he contends is the most attractive in the country 
to small loan operators. 

The 1955 law provides for 8 per cent interest, which may be dis- 
counted on loans of 18 months or less, and a service charge of $1 plus 8 
per cent for the first $600 of the loan plus 4 per cent on the excess. This 
fee, under the act, cannot be charged on renewals for a period of six 
months, although on loans of $100 or less, it may be charged after two 
months. 

A spokesman for a leading small loan firm said that numerous rate 
studies worked out on the legislation indicated that the actual rate, ex- 
clusive of insurance, on almost all loans runs somewhere between 2 and 
21% per cent. 

Denying assertions made in the Georgia legislature prior to the bill’s 
enactment that it would legalize interest charges up to 5 per cent a 
month, the loan firm spokesman said that “the 5 per cent provision is 
a Criminal provision which has béen in the Georgia statute for yéars.” 
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The new Georgia law, among other things, empowered the state in- 
surance commissioner to say how much money loan companies can keep 
as commissions in addition to their interest. They had previously been 
permitted to keep 65 per cent. 


IDAHO: Rejected by the Idaho legislature was a bill which would 
have reduced the maximum interest rate on loans under $300 to 2 per 
cent per month. 


ILLINOIS: Not reported enacted in Illinois was a legislative bill to 
require state licensing of finance companies at an annual $100 fee. Such 
licenses, under the measure, could have been revoked or suspended for 
violations of the regulatory provisions of the measure, but court appeals 
from such actions would have been permitted. 

Another unsuccessful bill would have provided that where an in- 
stallment buyer had paid 50 per cent or more of the purchase price, and 
the property had been repossessed, the buyer could, within 30 days, make 
the overdue payments and recover the property. This measure also 
contained other provisions aimed at protecting installment buyers. 


INDIANA: Legislature rejected a bill which would have prohibited 
small loan companies from selling life insurance to their borrowers. 

Small loan firms are permitted by present Indiana law to sell tem- 
porary insurance policies covering the amount of the loan and add the 
cost to the borrower’s interest rate. The borrower is charged $1 for each 
$100 of insurance for the life of the loan. 

The defeated bill would have added the words “insurance premium” 
to the state law setting out items for which loan firms cannot charge the 
borrower. 


KANSAS: Lenders licensed under the terms of a new Kansas small 
loan law are permitted to charge 36 per cent interest a year on the first 
$300 of any loan and 10 per cent on the balance up to $2,100. 

As enacted by the 1955 legislature, the act also allows small loan 
companies to sell borrowers life, health and accident insurance and sev- 
eral other kinds of insurance on all loans above $300. 

Banks and other lenders not licensed under the act are permitted to 
charge 8 per cent discount a year — the equivalent of about 16 per 
cent — on installment loans up to $2,000, and sell credit insurance on 
loans above $300. 

Although hailing the new law as a “tremendous step forward,” State 
Attorney General Harold R. Fatzer criticised a clause which permits any 
lender who was in business in the state prior to adoption of the law to 
be exempt from a requirement that he must show good character and 
fitness in order to secure a license. 
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The Kansas attorney general also criticised provisions of the new law 
allowing precalculated charges to be added to the total of a loan and 
permitting sale of credit insurance on loans exceeding $300. 


KENTUCKY: Likely to be revived during the 1956 session of the 
Kentucky legislature is a proposal, rejected in 1954, for regulation of in- 
stallment sales financing of automobiles. 

Also expected to be sought in Kentucky next year in the enactment 
of some sort of legislation to protect buyers of mortgaged automobiles. 
Advocates of such action are expected to propose either a law similar to 
Indiana’s or a requirement that information about liens be put on bills 
of sale. 


MAINE: Rejected by the 1955 Maine legislature was a redrafted 
bill to regulate motor vehicle sales financing. As originally proposed, 
the bill would have regulated all time sales, but the redraft would have 
applied only to motor vehicles. 

The measure would have fixed interest limits, provided for interest 
refunds if time balances were prepaid, and required the seller to provide 
an itemized list of all finance, insurance and other charges. 


MASSACHUSETTS: Establishment of a state usury law is pro- 
posed by a bill already filed for consideration by the 1956 Massachusetts 
legislature by Rep. Charles Patterson, Worcester Republican. 

Rejected by the current-year legislature were bills to set up such a 
law and to create a commission to regulate interest, within set limits, 
on small loans up to $1,500. 

Under existing Massachusetts law, the state sets limits on loans of 
less than $300, but there is no limit on higher loans. 


MICHIGAN: A Detroit group called the Citizens for Better Gov- 
ernment has proposed an initiated state constitutional amendment to 
prevent what it terms “flagrant abuses” in repossession of automobiles 
by small loan companies. 

The proposed amendment would add a new section to Article 16 of 
the constitution. The amendment would read: “No legal process shall 
issue to levy on or garnishee wages or any commission for deficiency 
judgments, money loaned, except between individuals, or goods or arti- 
cles purchased, except groceries.” 

Under existing Michigan law, the group says, it is possible for a 
finance company to repossess an automobile or household appliance 
immediately after a payment is missed even though only a few dollars is 
owed on the balance. 


MINNESOTA: Rejected by the 1955 Minnesota legislature was a 
bill which would have increased the small loan ceiling from $300 to $600, 
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but limited interest rates to 3 per cent on the first $200; 2 per cent on 
the second $200, and 1 per cent on the remainder. The existing limit on 
loans up to $300 is 3 per cent. 

Also rejected was a bill to set ceilings on automobile financing charges 
and provide for licensing and bonding of sales finance companies and 
dealers. This bill would have set a maximum of 6 per cent a year on 
time sale of new cars; 9 per cent on cars up to two years old, and 12 
per cent on older cars. 

The Minnesota lawmakers also turned down a bill which would have 
cut the small loan interest rate on unpaid balances from $ to 2 per cent, 
and another measure proposing creation of a division of consumer credit 
within the State Department of Commerce. 


NEBRASKA: Legislature approved a bill requiring that automo- 
bile buyers must be told the “amount of time-sales differential.” The 
measure was amended from a form originally requiring that the buyer 
must be informed of the “amount of the finance charge” and the “amount 
charged for insurance.” 


NEVADA: A bill to set up provisions against excessive interest 
charges levied in any manner was rejected by the 1955 Nevada legisla- 
ture. In addition to the state’s present usury law 12 per cent interest 
lid, the bill would have provided that an excess of interest could not be 
arrived at by calling it service charges, carrying charges or something 
else. 


NEW JERSEY: Asserting that “it has come to our attention that 
abuses have arisen within the field of consumer financing particularly 
relating to automobiles and household appliances,” Governor Meyner 
told the 1955 New Jersey legislature he had “asked the Department of 
Banking and Insurance to investigate.” 

Whether the governor will have any definite recommendations for 
stronger legislation in this respect for submission to the 1956 state legis- 
lative session has not yet been indicated. 


NEW MEXICO: Legislature enacted a new small loan regulatory 
law broadening the small loan field from $500 to $1,000 and fixing maxi- 
mum interest rates of 344 per cent per month on unpaid principal of a 
loan up to $150; 3 per cent on loans between $150 and $300, and 1 per 
cent on loans exceeding $300. 

Other provisions of the 1955 act include: Elimination of the “grand- 
father clause,” so that no small loan licensee could continue just be- 
cause he was doing business at the time of the new law’s enactment; 
prohibition of credit life, health and accident insurance as an extra 
charge; requirement of a $200 fee for examination of an applicant’s 
resources, character and fitness. 








60 THE BANKING LAW JOURNAL 


Also, no automatic license renewal annually; a license issued as “a 
revocable privilege”; a statutory agent required within the state to 
answer for the activities of a small loan licensee; and posting in small 
loan offices of monthly or annual rate schedules. 

Although he was not required to do so under the new law, State 
Banking Examiner Woodlan P. Saunders issued new licenses to all small 
loan firms which had been operating in the state, as well as to some new 
firms. 

Saunders said the “blanket” license issuance was made on the theory 
that the new regulatory law was stringent enough to keep the firms in 
line. 


NEW YORK: While legislative action will be sought in New York 
State next year to tighten installment sales financing regulatory laws, 
there has been no definite indication yet as to what form such pro- 
posals will take. 

Suggestions made at an October conference on the topic called in 
New York City by Governor Harriman and his consumer counsel, Dr. 
Persia Campbell, included the possibility of putting a ceiling on charges 
for installment credit, and requiring fuller disclosure of items of cost 
in such contracts. There also was a suggestion for the licensing of in- 
stallment sellers and finance firms. 

Rejected by the 1955 legislature, but likely to be revived next year, 
was a bill which would have prescribed a standard form of installment 
contracts for the purchase of motor vehicles and fixed maximum rates 
for credit service charges of 6 per cent a year for new vehicles; 9 per 
cent for used vehicles not more than two years old, and 12 per cent 
for others. 


NORTH CAROLINA: In his first use of authority granted by the 
1955 North Carolina legislature to fix the rates charged for credit acci- 
dent and health insurance, State Insurance Commissioner Charles F. 
Gold, after a late July public hearing, ordered a 25 per cent reduction 
in the rates for such insurance. 

The North Carolina lawmakers also enacted a bill requiring small 
loan companies to make refunds to borrowers on insurance premiums 
where the loan is paid off earlier than scheduled. This act also gave 
the state banking commissioner clear authority to regulate the practices 
of small loan firms. 


NORTH DAKOTA: Legislature rejected a small loan regulatory 
bill which would have provided for 8 per cent a month interest on loans 
up to $300 and 7 per cent annually from $300 to $1,000, the top limit 
of the bill. 


OREGON: A measure enacted by the 1955 Oregon legislature in- 
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creased the small loan ceiling from $300 to $1,500, and allows charging 
for the cost of insurance on the health and life of the borrower. 

Known as the Oregon consumer finance act, the new law fixes maxi- 
mum interest rates at 3 per cent on the first $800; 2 per cent between 
$300 and $500, and 1 per cent for that portion between $500 and $1,500. 

Also enacted were bills empowering the state insurance commissioner 
to regulate the sale of credit life insurance and credit health and acci- 
dent insurance. Rules and regulations subsequently promulgated under 
this legislation by Commissioner Robert Taylor were modeled after 
those recommended by a committee of the National Association of 
Insurance Commissioners. 


PENNSYLVANIA: A bill introduced in the 1955 Pennsylvania 
legislature, still in session at this writing, would slice in half the pres- 
ent legal interest rates for small loans. 

Proposed new rates are: 14% per cent per month on that part of 
unpaid balances not exceeding $150; 1 per cent per month from $150 
to $300; and 1% per cent from $300 to $600. The latter amount is 
the state’s maximum for small loan regulation. 

Unpaid balances after 24 months, the maximum term for small 
loans in the state, would be cut by the bill from 6 to 3 per cent. 


RHODE ISLAND: Governor Roberts vetoed a 1955 legislative 
bill which would have permitted small loan companies to make loans 
for three years instead of two. 


The governor said he was not satisfied that sufficient safeguards 
were provided in the measure to protect the public interest. He also 
said he was dissatisfied with the penalty provisions. Whether a re- 
vised version of the proposal will be introduced in next year’s legisla- 
tive session has not been indicated. 

Turned down by the Rhode Island legislature again this year, as it 
has in past sessions, was a bill aimed at keeping automobile dealers 
out of the insurance sales business. 


SOUTH CAROLINA: Although three small loan regulatory bills 
failed of enactment in the 1955 South Carolina legislature, they may be 
revived at next year’s session. 

One would limit small loans to $100, with a prohibition against 
security being asked. Another would set a $600 ceiling on such loans 
and allow security to be asked. Still another would provide for licensing 
of small loan firms by the State Board of Banking Examiners. 


TENNESSEE: Legislature enacted a measure empowering the 
state insurance commissioner to regulate the sale of all credit life, aicci- 
dent and héalth insuranée by small loaw’ firms: 
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Acting under terms of the new law, State Insurance Commissioner 
Arch E. Northington promulgated new restrictions, effective Nov. 1. 

Rejected by the Tennessee lawmakers was a bill which would have 
set up regulatory procedures for loans up to $500 by small loan firms, 
which would have been required to have minimum assets of $20,000. 

The unsuccessful bill would have provided that persons charging 
more than 6 per cent interest be regulated by a superintendent of con- 
sumer credit to be set up in the State Insurance and Banking Depart- 
ment, who would have examined books and records of loan companies 


annually. 


TEXAS: Failing of enactment in the Texas legislature were two 
anti-loan shark bills. One would have provided jail terms for persons 
charging more than 10 per cent interest. The other would have re- 
quired those making loans of $200 or less to file sworn statements with 
the secretary of state that they are not charging more than 10 per 
cent. Penalty under the latter would have been a fine of $500 to $2,500. 

Also rejected by the Texas solons was a proposed state constitutional 
amendment to permit legislative passage of a small loan regulatory act. 

Adopted by the Texas Senate was a resolution requesting the State 
Legislative Council to make an interim study of the state’s usury laws 
with a view to making stronger penalties on loan sharks. 


UTAH: Legislature enacted a new law increasing loan maximums 
of small loan companies from $300 to $600, with maximum interest rate 
of 3 per cent on the first $300 and 1 per cent on higher amounts. 

Another enacted measure, revising interest rates on industrial loans, 
had the effect of reducing the rates by 25 per cent. 

Also enacted was a bill bringing Utah penalties for usury law vio- 
lations into line with penalties in the federal law. Under the new Utah 
act, a violation calls for forfeiture of three times the interest charges. 
The penalty previously had been forfeiture of interest and principal. 


VERMONT: Rejected by the 1955 Vermont legislature was a bill 
which would have increased the ceiling on small loans from $300 to 


$600. 


VIRGINIA: State Advisory Legislative Council, an interim study 
group, has been studying the feasibility of raising the ceiling on small 
loans above the present $300 but has not yet indicated what recom- 
mendations it will submit to the 1956 Virginia legislature. 


WISCONSIN: Failing of legislative enactment in Wisconsin was 
a bill which would have set interest limits for loans less than $300 at 
2 per cent a month on the first $100; 114 per cent on the sevond $100, 
and 1 per tent on the remainder. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 




























Survivorship Right in Joint Bank Account Held Not an 
Advancement 





Estate of Jansen; Jansen v. Ackerman, Wyoming Supreme Court, 
June 21, 1955 


Decedent had lived on a farm and had left the management of his 
city property to son E. Before his death decedent transferred his sav- 
ings bank account to E and his wife, thereby creating a joint account 
with right of survivorship in all three of them, and gave the bank 
book to E and his wife. There was $6,211.91 in the account at the time 
decedent died without leaving a will. At the estate administration pro- 
ceedings decedent’s other children contended that the transfer of the 
savings account constituted an advancement to E of his share of the 
estate. Held: There was no advancement because decedent did not 
make a completed gift of the account to E and his wife. Although he 
left the bank book in E’s possession decedent told E to send him money 
from it if he needed it. Hence he did not surrender dominion or con- 
trol over the account and made no valid gift. Also, the evidence showed 
that the value of E’s services in managing decedent’s city property 
was more than the amount of the bank account, negativing the in- 
ference of an intended gift. 


Power of Life Tenant to Order Sale of Part of Real Property 
in Trust 





Citizens Fidelity Bank & Trust Company v. McNeal, Kentucky Court of 
Appeals, May 20, 1955 


A father and daughter, each owner of an undivided half-interest, 
conveyed certain real property in trust for the benefit of the daughter 
and her family. The trustee was authorized to sell “said premises” 
upon written notification by the daughter that she and her family no 
longer wished to use the property. The property was naturally divided 
into a 60 acre tract, used for farming, and a ten acre tract, on which 
the daughter’s residence stood. Having no use or desire for the 60 
acre tract, the daughter wished to sell it and so notified the trustee. 
Certain trust remainderman beneficiaries sought court determination 
of the trustee’s right to sell for reinvestment & portion of the réal 
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property constituting the corpus of the trust. Held: The sale should 
be allowed. While the trust instrument referred in many places to 
“said premises,” implying that the property was to be dealt with as a 
whole, nevertheless the instrument looked at in its entirety and in light 
of attendant circumstances and the obvious intent of the father to 
provide a home and income for his daughter’s family must be con- 
strued to permit the sale of a portion of the premises. 


Consent to a Trustee’s Act Prevents Objection Later 





Reynolds v. Remick, Massachusetts Supreme Judicial Court, June 30, 1955 


Decedent’s will created a trust for the benefit of his wife and child- 
ren, part of the trust assets being decedent’s clothing business which 
his son was to manage. The business was incorporated by the trustees, 
with court approval, and thereafter the trustees sold such business to 
the son, who was also a trustee, for $5,000 and his promise to pay an 
annuity to the widow and specified amounts to each of his sisters. 
The book value of the business was $132,000. In their first trustees’ 
account the trustees reported a loss on the sale of the corporation’s 
stock to the son of $127,000. The trustees and all the beneficiaries, in- 
cluding the plaintiff sister, consented to the sale and to the court de- 
cree approving the account. 11 years later the plaintiff sister sued to 
have the account decree revoked, charging fraud and misrepresentation 
by the brother in obtaining her consent to the sale of the corporation 
and to the decree. Held: The trial court’s finding that the sister was 
fully aware of all the facts at the time and that the brother had not 
overreached his fiduciary obligations were not plainly wrong so as to 
warrant a reversal. Where a beneficiary consents to an act by a trustee 
which would have been a beach of trust toward the beneficiary, she 
cannot later hold the trustee liable for the consequences of his act if 
she had full knowledge of the relevant facts and was mentally com- 
petent. 


Allocation of Profits Accruing From Rents on Foreclosed Property 





San Antonio Loan & Trust Co. v. Hamilton, Texas Supreme Court,. 
July 20, 1955 


A husband established a testamentary trust for the benefit of his wife 
for life and the remainder to named beneficiaries. One of the trust 
assets was a note for $1,300 secured by a mortgage. The trustees fore- 
closed the mortgage and bought the property at a sheriff’s sale. At 
that time the interest due on the note amdunted to $1,257.83. The 
trustees entered into oil and gas leases of the property, and in additidn 
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they received $9,770 in bonus payments, using such bonus to purchase 
government bonds. They paid the widow the interest on the bonds and 
the rental income from the leases. The widow died, leaving her estate 
to named beneficiaries. An action was brought to determine the ap- 
portionment between the trust remaindermen and the widow’s bene- 
ficiaries of the proceeds from the foreclosed mortgage. Held: At the 
time of foreclosure of the mortgage note the widow had a 49% interest 
in the note, and her beneficiaries are entitled to a 49% interest in the 
government bonds and the rental property. The trust remaindermen 
are entitled to 51%, the amount of their interest in the mortgage note. 


Determination of “Legal Heirs” Entitled to Take 





Industrial Trust Co. v. Wagenhauser, Rhode Island Supreme Court, 
May 31, 1955 


Decedent provided that her brother should be paid $20 per week 
during his life from the trust she established, and, that the remainder 
of principal should be distributed among her “legal heirs in accordance 
with the laws of descent and distribution of the State of Rhode Island 
in force at the time of my decease.” When the brother died, certain 
cousins of decedent contended that she had intended the heirs to whom 
the balance should be distributed were those who qualified as her heirs 
at the time of the brother’s death, and further, that in no event should 
the brother be included as an heir entitled to share in the estate. Held: 
Decedent used the word “heirs” in its ordinary legal sense and it meant 
the heirs at the date of her death. Moreover, since no language clearly 
excluded the brother and since he was her legal heir his estate was en- 
titled to the remainder of the trust in accordance with the laws of 
descent and distribution of Rhode Island. 


First Right of Purchase of Trust Assets Distributed in Kind 





Cleveland Trust Co. v. Manchester, Ohio Court of Appeals, Cuyahoga County, 
July 27, 1955 


Parents created a trust of corporate stock for the benefit of their 
son and daughters, providing that the son should have the first right 
of purchase of any of the stock distributed in kind upon the death 
of any one of the daughters to such daughter’s issue. In the event of 
the son’s death, his wife and children were to have the first right of 
purchase. The price of the stock to be sold to the son or his wife and 
children was to be fixed by “arbitrators” if there was dispute as to 
value. The son died, and his stock was distributed to his wife and 














66 THE BANKING LAW JOURNAL 


children. Subsequently a daughter died, and her children asked for 
distribution to them. The trustee requested instructions from the 
court. Held: The son’s wife and children have the first right to pur- 
chase the deceased daughter’s share of stock. The arbitration pro- 
vision of the trust applies to this type of distribution and purchase, 
but the “arbitrators” are actually appraisers to determine the value 
of the stock, and hence they should be unanimous in their determination, 
based on the financial state of the corporation, book value and other 
factors. Also dividends from the purchasable stock should be paid 
to the deceased daughter’s children until the purchase was actually 
made. 


Cases Dealing With Joint Tenancy in Bank Deposits and Right of 
Survivorship 


In Kelberger v. First Federal Savings and Loan Association of La 
Crosse (Wisconsin Supreme Court, July 28, 1955) decedent, who was 
very close to her sister, opened a bank account, indicating in her ap- 
plication a desire to have it treated as a joint account in the names 
of both sisters. Decedent’s sister never signed the signature card, but 
her name was on the bank’s ledger card. The passbook was in de- 
cedent’s name and always in her possession except once when the sis- 
ter made a withdrawal to pay for decedent’s medicine. Upon dece- 
dent’s death her husband claimed the bank account as part of the 
estate. HELD: The facts clearly show an intention by decedent to 
give her sister the right to the balance of the joint account as her sur- 
vivor. 

In Hartt v. Brimmer (Wyoming Supreme Court, September 13, 
1955) decedent and his wife were co-lessees of a deposit box. The bank 
had marked the deposit box lease “as joint tenants with right of sur- 
vivorship and not as tenants in common.” The box contained dece- 
dent’s notes and securities, all in his name. Upon decedent’s death 
the wife claimed the notes and securities as survivor. HELD: Joint 
tenancy in a deposit box, alone, does not create a joint tenancy in the 
contents thereof. The contents are the property of decedent’s estate. 

In Harvey v. Huffer; Estate of Harvey (Indiana Appellate Court, 
May 27, 1955) decedent and her daughter opened a joint bank ac- 
count and provided on the signature card that the account “belongs 
to us as joint tenants.” Decedent provided the money for the ac- 
count. Decedent’s estate sued for the money in the account. HELD: 
The signature card is a contract between decedent, her daughter and 
the bank, the terms of which cannot be varied by oral evidence that 
the transaction creating the joint account was intended by decedent 
to be ineffective until after her death. As surviving joint tenant the 
daughter is entitled to the account. 
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Bank Accepting Trust Assets as Loan Collateral Made Substituted 
Trustee 





Account of First National Bank & Trust Company in Waynesboro, Supreme 
Court of Pennsylvania, June 27, 1955 


A bank was made substituted trustee under an agreement with the 
trust beneficiaries. Previously it has accepted trust assets as collateral 
for loans made to the beneficiaries. The substituted trustee agreement 
provided that there should be no restriction on the bank’s rights as a 
creditor, that the bank in its discretion could use pledged trust assets 
to pay the indebtedness of the beneficiaries, including that of the former 
trustee who was a beneficiary, and that the bank could make certain 
charges for commissions plus additional compensation at the termina- 
tion of the trust. When the trust expired the bank filed its account 
as substituted trustee, and considerable litigation followed. 

HELD: The conflict of interests of the bank as trustee and as a 
creditor did not prevent the bank from reasonably protecting its own 
interests so long as it did not act in bad faith. And since the bank 
was authorized to sell trust assets pledged to it as security for loans 
it made to the beneficiaries, even though the parties to the agreement 
intended that so far as possible such assets would not be sold, the bank 
was not subject to surcharge when it sold pledged securities at the 
instance of the Department of Banking in order to reduce the amount 
of the loans. Moreover, since there was no interest rate specified on 
the loans from the bank to the beneficiaries, the bank was entitled to 
charge customary interest rates on the loans. However, it was held 
further that the bank had no authority to pay all the obligations of 
the former trustee but only those for which trust securities were pledged, 
and the bank was surcharged with the amount of unauthorized pay- 
ments. Also, the bank was not entitled to reimburse itself from trust assets 
for fees and costs expended in litigation with the beneficiaries to deter- 
mine who was entitled to the proceeds of sale of trust assets after the 
termination of the trust. 


“Simultaneous Death” Means “Substantially at the Same Time” 





White v. Taylor, Texas Court of Civil Appeals, Second District, June 24, 1955 


Decedent’s will left the remainder of her estate to her mother if 
surviving, but if the mother died prior to decedent or if “we die simul- 
taneously, or we die under circumstances making it difficult to deter- 
mine which of us died first,” then the estate was to go to contingent 
beneficiaries. As the result of the same accident, decedent predeceased 
her mother by 71 minutes. Beneficiaries of the mother’s estate claimed 
they were entitled to decedent’s estate. HELD: The contingent bene- 
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ficiaries named in decedent’s will were entitled to her estate. The 
language of decedent’s will exactly anticipated what did happen, death 
in the same accident. The word “simultaneously” must be construed 
as meaning “substantially at the same time” or “as the result of a 
common accident.” 


Banker’s Lien Cannot Follow Money Withdrawn 





Matter of Greenwald, New York Surrogate’s Court, Kings County, 
June 28, 1955 


Decedent died owing a bank money on a promissory note. While 
he was mortally sick, decedent had transferred money from his business 
account in that bank to a business account in another bank which re- 
quired only the signature of decedent’s wife for withdrawal of funds. 
The first bank charged that decedent had committed a fraud in trans- 
ferring money to another account in a different bank and asserted a 
preference over decedent’s other creditors on the ground that it had a 
banker’s lien on both the funds transferred to the other bank and the 
funds of decedent’s estate on deposit with it. HELD: The bank has 
no lien. The transfer was made for the convenience of decedent to 
permit his wife to sign business checks during his illness. But in any 
event there could be no banker’s lien because the lien of the bank could 
not follow the money transferred to another bank. Moreover, there 
cannot be a banker’s lien on the estate bank account. Decedent’s own 
bank account and the subsequently created estate bank account are 
entirely distinct. Title to the estate account was always in the adminis- 
tratrix, whose duty it is to apply the account for the benefit of the 
estate as a whole. 


etree Rs wld 





TRUST and ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Loss From One Trust May Not be Offset Against Income of 
Another Trust 





Fred W. Smith and Grace Hobson Smith v. Commissioner of Internal 
Revenue, Tax Court of the United States, October 27, 1955 


A father created two separate trusts, his daughter being named as 
principal income beneficiary of each, with the same co-trustees for both 
trusts. For the tax year in question one of the trusts sustained a net 
loss. The trustees filed a tax return in which the operations of the two 
trusts were consolidated, with the result that the net income ultimately 
shown on the return reflected the net loss of one trust. The Govern- 
ment assessed a tax deficiency and the trustees resisted on the ground 
that Section 29.142-3 of Regulations 111 provides that in the case of two 
or more trusts, the income of which is taxable to the beneficiaries, which 
were created by the same person and for which the same trustee acts, the 
trustee shall make a single return. HELD: A trust is “a separate juristic 
entity, and its income and deductions are not consolidated with those of 
other trusts or entities.” The Regulation, even if applicable, is con- 
trary to the taxing statute and may not be used by the daughter 
to offset income distributable to her from the other trust. 


Trust Corpus Taxable When Creditors May Reach the Entire 
Amount of Trust Income 





Estate of Uhl, Tax Court of the United States, October 17, 1955 


Decedent created a trust, providing that he was to receive $100 
a month from trust income for life plus a greater sum from income 
each month if in the trustee’s discretion it seemed advisable. Decedent’s 
administrator contended that decedent retained the right to the income 
of the trust to the extent of only $100 a month and that only a cor- 
responding portion of the trust corpus is includible in decedent’s tax- 
able estate. The Government contended that decedent retained the 
right to all the trust income, including that portion which was dis- 
tributable to him in the discretion of the trustee. HELD: Under In- 
diana law deécefent’s creditors could have reathed the full amount of 
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income of a discretionary trust or a trust created for decedent’s own 
benefit, and decedent could thereby have obtained through his creditors 
the full beneficial use and enjoyment of such income. Hence, decedent 
retained the right to all the trust income and the entire trust corpus was 
includible in his gross estate for federal estate tax purposes. 


Ignorance About Inheritance Taxes Held Not a Direction Legatees 
Should Take Tax Free 





Estate of Fourrier, Pennsylvania Orphan’s Court, Montgomery County, 
June 30, 1955 


Decedent’s will provided for legacies to relatives and charities and 
went on to say: “Since I am ignorant of the ‘death duties’ and other 
taxes imposed at the time of one’s death . . . I have left this legal 
aspect to be taken care of when it becomes necessary.” One of the 
legatees claimed that he had been erroneously charged with the state 
inheritance tax. HELD: The legatees were properly charged. The 
law in Pennsylvania is that inheritance taxes must be borne by the 
legatees unless a contrary intention is disclosed by the will. The lan- 
guage of decedent’s will indicates that he meant the rule as usually applied 
should apply, that each legatee must take care of the tax “when it becomes 
necessary.” Had decedent meant otherwise it would have been a simple 
thing to say so. “It requires no great learning or tax knowledge to say 
that legacies shall be paid in full free of taxes.” 


Pledged Life Insurance Proceeds Qualify for Marital Deduction 





Estate of Gwinn, Tax Court of the United States, October 18, 1955 


Decedent owned a life insurance policy in the face amount of $10,- 
000, his wife being primary beneficiary thereof. At the time of dece- 
dent’s death the policy was pledged with a bank as part of the security 
for a debt of $20,000 decedent owed the bank. Decedent’s administrator 
paid the indebtedness out of the property of the estate, and the widow 
received the proceeds of the policy. The Commissioner of Internal 
Revenue argued that the full value of the policy could not be included 
in computing the estate tax marital deduction but only the amount 
of the policy in excess of the indebtedness) HELD: The full amount 
of the policy qualifies for the marital deduction. The widow, as bene- 
ficiary of the policy, could require that the indebtedness be paid out of 
the other assets of the estate, or, failing this, she could be subrogated to 
the claim of the bank, and, the estate being solvent, she would receive 
payment. In either event, the widow’s interest in the policy at the 
time of decedent’s death extended to its full value. 











THE BANKING LAW JOURNAL 71 


Joint And Survivorship Annuities Included in Estate Tax 





Grant, Executor v. Smyth, United States Court of Appeals, Ninth Circuit, 
October 25, 1955 


In 1938 and 1939 decedent bought 14 joint and survivorship an- 
nuities, the insurance company agreeing to pay decedent and her hus- 
band a fixed amount jointly each year during decedent’s lifetime. After 
decedent’s death, her husband, if he survive her, was to receive the 
same fixed amount yearly for his lifetime. The Court of Appeals held 
(a) At decedent’s death in 1947, her husband surviving her, the an- 
nuities were includible in her gross estate as the subject of a transfer 
under which decedent retained for her life the possession or enjoyment 
of, or the right to the income from, the property transferred, and (b) In 
determining the value of the annuities the value of comparable annui- 
ties is the usual yardstick. However, neither the single life nor the sur- 
vivorship insurance contract is comparable to the annuity contract the 
decedent left, and, therefore, the annuities should be valued on an 
actuarial evaluation basis. 


Funds Transferred to Charity in Return For Annuity Payments 





Revenue Ruling 55-388, I. R. B. 1955-25, p. 14 


A husband transferred 30x dollars to a charitable organization and 
that organization agreed to pay an annuity of 2x dollars per year to 
the husband and his wife and to the survivor for life, such annuity 
to be divided equally between husband and wife during their joint lives. 
The value of the annuity, according to recognized annuity tables, is 
presently in excess of 30x dollars. The Revenue Ruling states that 
the tax consequences of the agreement are (1) the transaction is a 
purchase of an annuity resulting in no gain or loss to the husband; each 
annuity payment will be taxed when received (2) Since the present 
value of the annuity is in excess of the amount paid therefor no charit- 
able deduction is allowed (3) the husband made a gift to his wife of that 
portion of the annuity allocable to her. 


Gift Tax Valuation of Bonds Transferred From Co-Owners to 
Single Owner 





Revenue Ruling 55-278, I. R. B. 1955-19,-p. 23 


Series E United States savings bonds were registered in the names 
of A and his son B in the alternative as co-owners. The bonds, pur- 
chased by A in 1948 entirely with his own funds, were reissued in 1953 
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in the name of B alone in order to effect a gift to him of A’s co-owner- 
ship thereof. For determination of the market value of the bonds in 1953 
when the gift was made, the Revenue Ruling states that the proper value 
to be used by A for gift tax purposes with respect to his gift of his 
co-ownership is the redemption value of the bonds at the time they were 
reissued. Since A purchased the bonds with his own money, he had 
the full beneficial ownership of them until they were reissued in B’s 
name alone. Hence the taxable gift did not occur until such reissue. 


Deduction of Income Taxes on Income From a Living Trust 





Revenue Ruling 55-601, L R. B. 1955-39, p. 37 


Decedent created a living, revocable trust the value of which was 
includible in his gross estate for Federal estate tax purposes. As a 
result of capital gains realized by the trust both before and after the 
date of decedent’s death, Federal income tax liabilities were incurred 
by the trust in the year before and the year after decedent’s death. 
The estate elected to have the property of the estate valued in accord- 
ance with the optional valuation provisions of the Internal Revenue 
Code which gave alternative dates for valuation, the date of death or a 
date after death. The above Ruling states that in determining the net 
value of the assets of the living trust, allowance should be made for 
any income tax liability incurred by the trust prior to the date of de- 
cedent’s death. No allowance should be made for any income tax lia- 
bility incurred by the trust subsequent to that date, regardless of the 
valuation date which may be selected. 


Administrative Expenses Deducted From Gross Income of Estate 





Revenue Ruling 55-643, I. R. B. 1955-43, p. 18 


Decedent bequeathed an amount equal to 50% of the value of his 
adjusted gross estate as finally determined for Federal estate tax pur- 
poses, less the aggregate amount of other property passing to his wife 
which qualified for the marital deduction, in trust for the benefit of 
his wife. The estate executors elected to claim certain expenses of ad- 
ministration as deductions from the gross income of the estate, for income 
tax purposes, rather than as deductions from decedent’s gross estate, 
for estate tax purposes. The above Ruling states that the value of the 
adjusted gross estate is determined by subtracting from the gross estate 
only the deductions actually allowed as deductions for estate tax pur- 
poses. The value of the interest which actually passes to the wife 
should not be reduced by the amounts of those items which are not 
allowed as estate tax detluctions. 








INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Taxation 


HE present level of Federal 
taxation is much too high for 
the normal operations of our pri- 
vate enterprise economy, according 
to New York University Professor 
Paul Studenski. The well-known 
fiscal authority takes issue with 
those who oppose current tax re- 
duction because it would interfere 
with the accomplishment of an- 
other worthy fiscal objective—the 
reduction of the huge national debt. 
Professor Studenski sees no 
compelling reason for reducing 
the Federal debt at this time. After 
twenty-five years of practically 
uninterrupted Federal deficits, he 
regards a balanced budget as a 
fiscal achievement sufficient for 
the moment. During the 1952-53 
fiscal year, he recalls, the Federal 
deficit was $9.5 billion. During the 
current fiscal year, 1955-56, this 
deficit will be reduced to the zero 
or near-zero point—despite the fact 
that sizable tax cuts have been 
effected in the past three years. He 
sees no reason for going beyond 
this point of budgetary balance to 
a higher goal of Federal debt re- 
duction because, in his opinion, 
immediate priority is merited by 
another round of tax reduction. 

A number of reasons are cited 
in support of lower income levies. 
The current tax level is too high 
for the maintenance of “balanced 
Federalism”; a reduction is neces- 
sary to permit individuals and 
groups to more freely dispose of the 
fruits of their labor, and to facili- 
tate the raising of revenues by 


state and local governments so 
that they may discharge their re- 
sponsibilities in a diversified Fed- 
eral society. 

In the light of local governmen- 
tal requirements, says Professor 
Studenski, it makes little sense to 
maintain high Federal rates to pay 
off the national debt because, under 
such circumstances, state and local 
governments find it difficult to fi- 
nance their rapidly growing serv- 
ices and are forced to assume an 
inordinate amount of debt. Such a 
trend, he remarks, can only result 
in the latter’s progressive abdica- 
tion of their responsibilities for 
self-financing. Furthermore, he 
adds, it increases their demands for 
Federal grants-in-aid and necessi- 
tates a rise in Federal expenditures 
which, in turn, hinders any re- 
duction in the Federal debt. The 
current high level of Federal taxa- 
tion, it is observed, contributes 
to centralization of government, 
weakens state and local autonomy, 
and further unbalances our dual 
system of government. 

In the area of corporate income 
taxation, three types of tax-cuts 
are suggested. The present $25,- 
000 exemption limit for surtaxes 
should be raised to $50,000 in suc- 
cessive steps. Such revision would 
enable smaller corporations to re- 
tain larger portions of their prof- 
its for reinvestment. Not only 
would it help start new businesses 
but it would make small businesses 
more competitive with larger cor- 
porations, and would thus strength- 
en our competitive enterprise econ- 
omy. 

13 
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Attention is called to another 
type of reduction in the corporate 
income tax for the benefit of 
smaller companies. This is a per- 
mission to corporations—particu- 
larly the small, closely held cor- 
porations—to capitalize their sur- 
pluses by paying a modest tax. 
Canada has successfully used such 
a procedure for the past seven 
years, with a rate set at 15 per 
cent. Companies are then per- 
mitted to issue preferred stock or 
a stock dividend which can sub- 
sequently be redeemed for cash, 
with no further tax liability for the 
shareholder. 

Also recommended is a reduction 
in the over-all 52 per cent tax rate 
to 45 per cent, or less, in planned 
cuts of 1 or 2 per cent per annum. 
This relief, states Professor Stu- 
denski, should be granted in the 
normal rate (currently 30 per 
cent) rather than in the present 
surtax (22 per cent). Paring the 
normal rate would benefit the 
smaller corporations proportion- 
ately more than large enterprises. 


The Stock Market and the 
Business Outlook 


“T’d like to take some potshots,” 
says Economist Charles T. Brod- 
erick of the investment banking 
firm of Lehman Brothers, “at the 
cherished Wall Street belief that 
the stock market is a reliable har- 
binger of business trends. Accord- 
ing to this belief, the Dow-Jones 
Industrial Average is a sort of im- 
personal deity to be spoken of with 
bated breath. It supplants provi- 
dence in the business affairs of 
men, foresees the future with un- 
canny accuracy and possesses mys- 
tical powers one may revere but 
cannot hope to comprehend.” 

It is rather remarkable that “the 
market” which sees all and knows 
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all, continues Mr. Broderick, makes 
so many errors. To illustrate its 
fallibility as a barometer, he calls 
attention to the 1929-39 period, 
when stock prices did no more 
than reflect the corporate earnings 
statements of the day before. And 
from 1939 to date, when the in- 
dustrial stock-price averages were 
asserting their independence of the 
current trend of net corporate 
profits, and were practicing the art 
of forecasting, “they seem almost 
invariably to have been wrong.” 


According to Mr. Broderick, it 
would be difficult, if not impossible, 
to find an economic indicator more 
out of tune with the facts of the 
business world than the stock mar- 
ket was from 1946 to 1949. “When 
the national economy buoyantly 
rode out the inventory recession 
of 1949, the stock market painfully 
gave birth to the idea that this 
postwar economy of ours is far 
less vulnerable to prolonged de- 
pression than the economy of 1929. 
By 1955, that idea had finally 
grown to manhood, but it is pretty 
difficult to have much faith in the 
omniscience of the stock market 
when it took ten long years fully 
to realize what was fairly obvious 
back in 1945. This is another way 
of saying,” he declares, “that, if 
business activity and the stock 
market are not actually divorced, 
they are at least occupying sepa- 
rate bedrooms.” In Mr. Brod- 
erick’s opinion, it is the beginning 
of economic wisdom not to pred- 
icate business prosperity on a 
rising stock market, or a business 
recession on a declining market. 

With reference to the short-term 
business outlook, the Lehman 
Brothers economist comes to the 
following conclusions: 


1—For the immediate future, 
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an inventory recession is out of the 
question. 

2—An inventory recession, fore- 
cast by some for the second quar- 
ter of 1956, is possible but not 
probable. 

3—The stringency in business 
credit will not result in a collapse 
in business activity. 

4—Consumer debt is not yet out 
of line with consumer income, 
though this is a future possibility. 

5—The prolonged decline in the 
price level of commodities, other 
than raw materials, does not in- 
dicate a general economic bust. 


Flow of Funds 


The Board of Governors of the 
Federal Reserve System has an- 
nounced the completion and re- 
lease of “Flow of Funds in the 
United States, 1939-1953.” This 
390 page volume, replete with 
tables, describes the flow-of-funds 
accounting system. Purpose of the 
book is to provide a statistical 
background for analyzing eco- 
nomic developments. It fills a major 
gap in statistical information and 
should be invaluable to economic 
analysts. 


Capital Outlays 


A recent Monthly Letter of the 
First National City Bank of New 
York highlights the annual Mc- 
Graw-Hill survey of business plans 
for capital investment. This sur- 
vey, conducted in October after 
the President’s heart attack, re- 
vealed that planned expenditures 
for 1956 in new plant and equip- 
ment are estimated in excess of 
$33 billion, or 13 per cent greater 
than in 1955. 

Iron and steel producers, auto- 
mobile manufacturers, as well as 
cement and nonferrous metal com- 
panies, intend to increase capital 
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expenditures by more than 50 per 
cent in 1956. Three-quarters of the 
firms surveyed by McGraw-Hill 
also plan to maintain or expand 
this advanced rate of spending in 
1957. 

As the Monthly Letter observes, 
“these ambitious plans speak for 
themselves.” Such huge outlays 
would not be contemplated unless 
industry anticipated an economic 
climate in which these new facili- 
ties could be put to work profit- 
ably. Industry’s program is to 
expand capacity and modernize 
plant and equipment, to be ready 
for growing markets, keep com- 
petitive, and hold down costs. New 
products, advanced production 
and distribution techniques, and 
new plant locations impel these 
expenditures. As a matter of fact, 
the high level of capital outlays 
projected for 1957 indicates that 
many of these outlays are part of 
long-range programs. As _ such, 
they are less likely to be appreci- 
ably reduced by reason of short- 
term business fluctuations. Ex- 
perience in past surveys, comments 
the First National City Bank, has 
shown that management’s pre- 
liminary plans for capital spending 
are more likely to be conservative 
than overoptimistic. 

The First National City Bank 
also remarks that business men 
may not be able to effectuate 
scheduled outlays unless the capital 
goods industries can obtain the 
necessary materials and _ skilled 
manpower. Shortages exist in a 
number of areas. Collaterally, the 
demand for capital goods, in itself, 
gives rise to employment and pur- 
chasing power without making 
available, over the short run, a 
commensurate quantity of con- 
sumer goods. In 1956, the rising 
volume of industrial, commercial 





76 THE BANKING 


and public utility construction is 
expected to more than offset a 
moderate dip in residential build- 
ing. On an over-all basis, durable 
goods production may be main- 
tained by producers’ equipment 
purchases, even though automobile 
production should decline. 


Insurance Company 
Mortgage Investments 


The record construction in 1955 
was assisted by more than 1,000 
life insurance companies, which 
invested about $6.5 billion in mort- 
gages. This loan total was rough- 
ly $1.2 billion more than in 1954 
and $2.2 billion above the 1953 
outlays. Most of the insurance 
company accommodations in 1955 
were for home building or home 
buying. 

At the year-end, mortgage in- 
vestment of life companies was ap- 


proximately $29.3 billion, an in- 
crease during the year of $3.3 bil- 
lion. It was also almost $22.5 bil- 
lion higher than at the end of 1945. 


Farm Outlook 


“For 1956,” states the Agricul- 
tural Finance Outlook of the U. S. 
Department of Agriculture, “pros- 
pects are that the financial situa- 
tion of farmers will not differ 
greatly from the situation in 1955.” 
Some further decline in receipts 
from crops is expected although 
receipts from livestock and live- 
stock products are likely to be as 
high as last year. 

The Outlook anticipates that 
farm mortgage debt will rise again 
and a continued high volume of 
real estate loans will be used to 
refinance existing debts. Some 
slight decline in farmers’ liquid fi- 
nancial reserves may also be forth- 
coming. 


LAW JOURNAL 


Adequate credit is expected to be 
available to farmers in 1956, at in- 
terest rates near present levels. 
Some farmers, however, may be 
required to give more security for 
loans. 


Bank Stocks 


The brighter future for New 
York City banks is outlined in a 
survey by Hemphill, Noyes & Co., 
investment bankers. In view of 
the optimistic business outlook for 
1956, a continued high demand for 
commercial bank funds is forecast. 
The tight money situation and 
gradually increasing rates, it is 
observed, “has enabled the large 
commercial banks not only to be- 
come more selective with the loans 
that they write, but has also al- 
lowed a better rate of return.” On 
the other hand, the study points 
out that tight money will prob- 
ably adversely affect profits in 
bond portfolios. 


The Hemphill, Noyes review 
notes that the lift given to earn- 
ings by higher rates may not be 
fully realized until the first quarter 
of this year. Such improvement, 
however, is expected to continue 
through the first half. And over 
the remainder of the year, earnings 
are expected to stabilize, even 
though an easier money policy is 
adopted by the Federal Reserve. 
This is because many loans are of 
six to nine months maturity. 


The survey calls attention to the 
fact that the central reserve city 
banks in New York and Chicago 
are hampered by outmoded re- 
serve requirements and alludes to 
the possibility that the differential 
between central reserve city and 
reserve city banks may eventually 
be eliminated. 





“Those poor 
a 
devils 
: 99 
are dying 

USTACHIOED, bulky and calm, 
Jack Philip stood on the bridge 
of the U.S.S. Texas, watching his gun- 
ners pour fire into the Spanish men-of- 


war fleeing Santiago harbor. 
Enemy shells were whistling over his 


past flaming, ri 
hulk of the Vizcaya, that Spanish 
battleahip expleded. 
Instantly, a great victorious shout 
sprang up en the Zexas. But Faillp 
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behind one of the world’s finest invest- 
ments: U.S. Series E Savings Bonds. 

That’s why it’s such a good idea for 
any American—for you—to buy Savings 
Bonds, to buy them regularly, and te 
hold on to them. Start today! 


The U.S. Cavernment does not pay for this advertisement. It is donated by this publication in 
ceeperation with the Advertising Council ond the Magazine Publishers of America. 





Banking Law Journal Digest 


(FIFTH EDITION) 


eo the 1955 Cumulative Supplement 


ANNUAL CUMULATIVE SUPPLEMENTS @ CONTINUALLY DOWN TO DATE 


The Fifth Edition of the BANK- 
ING LAW JOURNAL DIGEST 
and the 1955 Cumulative Sup- 
plement are now ready for 
delivery. 


The BANKING LAW JOURN- 
AL DIGEST, a volume which 
has been familiar to bankers 
and banking attorneys for many 
years, contains digests of the 
legal decisions which have ap- 
peared in the monthly issues of 
The Banking Law Journal since 
the establishment of the Journal 
in 1889 down to the beginning 
of the present year. 


More than two thousand im- 
portant banking decisions have 
been made by the courts since 
the Fifth Edition appeared in 
1939. These, of course, are in- 
cluded in the new 1955 cumula- 
tive supplement. 


These digests are grouped under 
150 main headings arranged in 
alphabetical order — Accep- 
tances, Accommodation Paper, 
Agents, Altered Paper, Assign- 
ments, Attachments, Banking, 
Bills, Bonds, Checks, Collections, 
Deposits, etc. 


DEPENDABLE FACTS AND GUIDANCE 


10,000 Digests of Banking Decisions — Arranged for 
Quick Reference — Complete Table of Cases — 150 
Main Headings — 1,618 Sections — Over 1,000 Pages 
Fabrikoid Binding — Price $15.00 Including Supplement 


(The 1955 Cumulative Supplement is available at $7.50 
to subscribers who have the Fifth Edition) 
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